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Court of Appeals of the District of Columbia 


Xo. 4()r)r). 


Potomac 


Im.kcthic 


PowKK (V)Mi’ANV, a Corporation, 
Appellant, 


vs. 


Cuxo 11. HrnoLrn, J. h'uAXKLix and 

Fkxxin(!, (’oininissioners ol* the District 
et al. 


FunoKHicK A. 
oi* (’olunihia, 


a 8n])reine Court ol* the District ol* Columbia. 

Xo. 45821. hhpiity. 

Potomac Flectiuc 1N)\vki{ (^):mi'axy, a Corporation, 

Plaintiir, 

vs. 

Crxo II. KcDoLinr, ,1. Fi:axklix P>i:ll and Fiikdeiuck A. 
Fennini»-, CoinmissioiKOs ol* the District ot* (\)lnmhia, and 
Chatham M. Towao's, Collector ol* Tax(‘s of tin* District 
ot* Columbia, and District ol* Columbia, a Municipal Cor- 
])oration, l)ei*endanls. 

UxiTKi) States of Amefuca, 

District o/ ('(fliinit/ia, ss: 

Be it remembei’ed. That in the Snpi’eme Court of the 
District of CV)biml)ia, at the (5ty of Washin.L»ton, in said 
District, at the times hereinaft(‘r mentioned, the following: 
])apel’s M'ere tiled and pi*oceediipi*s had, in the above-en¬ 
titled cause, to wit: 
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Bill. 


Filed June 30, 1926. 

Ill the Supreme Court ot* the District of Columbia 

Xo. 43821. Fipiity. 

Potomac Flkctric Powki; (\)mpaxv, a Corporation, 

PlaintilT, 


vs. 

Crxo II. PcDoij’ii, J. Fraxklix Pell and Frederick A. 
Ftuinin.e:, Commissi(niers of the District of Colnmhia, and 
(Mintham M. Towtu's, Collector of Taxes of the District 
of (’olnmhia, and District of Columbia, a .Munici})al Cor- 
j)oration. Defendants. 


43) tin* Sui)r(‘me Court of the District of Columbia, hold- 
ini*' an Fquity (Nuirt for said District: 

1. 'riie plaintiff, the Potomac Fleetric Power Company, 
a body corporati*, duly incorporate*!! un(U*r the laws of the 
rnil(*d Slal(*s r(*latin:L;‘ to tin* District of (Nilumbia, bi*in«»s 
this suit in its own I'iiiht and on its own lH*half. 

2. Tin* defendants, Cnno II. liudolph, J. Franklin Pell 
and Fre(h*rick A. F(‘nnin.u‘, ai\* citizens of the ITiited States 
and n*sid(*nts of tin* District of Columbia, and aiv sued as 
(\uninissioners of tin* District of (\)lumbia, and Chatham 
.M. 'row(*rs, a re‘si(h*nt of the District of Columbia, is sued 
as (’ollector of Taxes of the District of Columbia, and the 
defendant, the* District of Columbia, is a municipal cor¬ 
poration and is sued in its own rii*ht. 

.3. 1 le*ri‘tof(U(‘. to wit, on tin* 28th day of April, 1896, the 
Potomac Fh‘cti‘ic Pow(*r Company was incorporated under 
tin* laws of tin* District of Columbia under the jiro- 
2 visiems of an Act of (3>n,i*ress entitled “An act to 
])i-ovidi* for tin* creation of corporations in the Dis¬ 
trict of Columbia by ii;(*m*ral law" approve*d May 3, 1870, 
and ann‘inlnn*nts tln‘re*to, to manufacture, buy, sell and dis¬ 
tribute (‘l(‘ctricity and (‘lecti’ie* ap])liances for any and all 
])ni*pos(‘s, and on tin* 13th day of August, 1904, the C^om- 
})any filed a certilieale with the Ki*corder of Deeds of the 
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District of Coliinil)ia reorganizing the said cor])oration 
under the i)rovisions of (Miai)ter 18 of the Code of Laws of 
the District of (\)lnnil)ia, and in it reallii'med the ol)jects for 
which the Comj)any was formed, as stated in the original 
incorporation act, and the term and existence to be ])er- 
])etnal, and which has, from time to lime ])een amended in 
other respects not necessary to hei’ein allege. Various and 
sundry acts of (’ongress, and ])ermits from the (Vmimis- 
sioners of the District of Columhia in ])ursuance thereof, 
authorized and empowert‘d the said Potomac Llectric 
Power C’ompany to lay its conduits and erect its poles and 
wires, and attaeh lam])s llnucto, along the streets in the 
Distinct of (V)lnmhia, foi’ thi‘ pnrpos(‘s of supplying elec¬ 
trical emu’gy; that tin* said plaintiff is the owmu* of valu¬ 
able francliises and otlim* jn'opmMy and is a jnihlic utility 
within the terms of the Act of (\)ngi’(‘ss approved March 4, 
Ibid, creating the Public Ptilities Commission of the Dis¬ 
trict of Columbia. 

4. On to wit duly 1, IbOi!, the (\mgress of the Ibiited 
States in an Act (Mitithnl, “An Act making ajipropriations 
to provide* for tin* i‘Xp(‘nses of tin* (io\’(‘inmu‘nt of the* Dis¬ 
trict of Colnmbia for the fiscal yi'ar (‘iiding dune* .‘>0, lJH)d 
and for other iiiirjioses," .‘fd Stats, at Large 017, 
d chapter Idd'd, section (i, dth paragraiih, directed: 

“ lOach national bank as the* trustee* feer its steick- 
he)lele*rs, thremgh its pre*siele*nt eir e*ashie‘r, anel all eethe*!* in- 
e'eirpeu'ateel banks, anel trust e*ennj)anie*s in the* Distried eef 
(\)lnml)ia, threingh the'ir pre'sieh'iits eer e‘ashie‘rs, and all gas, 
electric lighting, and te‘h‘phe)ne‘ e*e>mpanies, tlireingh their 
})ro})er ollicers, shall make* alhelavit te) the heearel eif ])ei’sonal 
tax appraisers ein eir hetore* the tirst elay eif August each 
year as to the ameiunt eif its eir the‘ir greiss e‘arnings feir the 
preceeling year eiieling the thirtieth elay eif dune, anel shall 
])ay to the collecte)r e)f taxes eif the* Distried e)f (Velnmbia jier 
annum on such greiss earnings as fe)lle)ws: Lach natieinal 
bank, anel all either ince)r])e)rate*el lianks, anel trust ceim- 
panies, res])e*ctive*ly, six pe‘r centum; e^ach gas e'emijiany, five 
per ce‘ntum; each e*le*ctric lighting, anel teh‘phe)ne ceimjiany 
four per centum. Anel in aelelitiem therete) the real estate 
owne‘el liy eae*h natiemal or other incorporate*el liank, anel 
each trust, gas, electric lighting and telephone comjiany in 
the District of Columbia shall be taxed as other real estate 
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in said District; I*r<)vi(l(‘(I, 'I’hat sliund i’ailr(R\d coiiij)anios 
shall continnc to j)ay the four per centum per annum on 
their i;ross receipts and other taxes as provichnl hy i‘xistin<;‘ 
law, and insnranci* companies shall continue to pay the one 
and one-half })erci‘ntnm on i)remium receipts, as provided 

hv section six hnndi’ed and liftv of tin* (\)de of the District 

• • 

of Dolninhia. 'I'liat so much of the Act approved October 
lirst, (*i^i;ht(‘i‘n hnndr(*d and ninety, entitled, ‘An Act to pro¬ 
vide* for the incorp(H’ation (d* trust, loan, mortiiai^e*, and c(*r- 
tain otlu*r c(jrpe)rations within tin* District of Oolnmhia' as 
is inconsistent with tin* provisions of this section is hereljy 
re*pealed.'' 

d. ddiat te) wit, on tin* dtlth day of July, Ib'Jd, the plaintiff 
in ohi'dience* to saitl Act of (’oipi;r(*ss, through its propi*r 
ollici*. maeh* affidavit to tin* Doard of Personal 'fax Ap- 
praist*rs as to the amount of its gross earnings for tin* pre¬ 
ceding year (*nding‘ Jiiin* dO, Ibl!.”), showing tin* gross (*arn- 
ings, frenn July 1, to Juin* dO, to tin* amount of 

$7,77(),<)S*J.()d, repr(*senting actual gross earnings within tin* 
jM‘rioel from July 1, ll>d4 to Jnin* dO, IPdd and those a(*crn- 
ing fiom August 1, lin7 to Di*ci*ml)ei* dl, 11)‘J4 from a c(*r- 
tain iinponnd(‘il fund reh*ased under tlecree of this (dnirt, 
copy of which allidavit is herewith lih*d, marked Kxhihit 
“A”, and pra\n‘d to hi* tak(*n and read as a jiart of this 
hill. 

4 (I. 'That plaintiiV prodnc(*s i‘h*ctrii'ity hy proci*sses 

ofmannfactnn*hy convei'sion of raw material, such as 
coal, etc., which have* heeii purchased hy money from its 
t apilal :ind its in*t surplus of earnings of former years and 
which Inis hei*!! addt‘d to its capital; that large sums are 
us(*d to hnv those raw mat(*rials and when the electricitv 
made from them is sold, there comes hack to the plaintilT 
as a part (d' tin* nioin*y received from such sales the capitaf 
used in the original purchase of raw materials and when it 
thus conn‘s hack to tlie plaintil’f it is returned to capital; 
that a portion of said surplus or earnings of former years 
and upon which a four per ci*ntnm tax has heen paid, and 
which has h«M*ii added to its cajiital pending further de- 
mainN, Ims h(*(‘n in\esied in int(*rest and dividend-paying 
si*cnri!i(*s and from whiidi an iiu-(»me is received in the 
am uiul liorcinaflcr stat(*d; that the plaintilT owms certain 
land and hiiildings, iiiion which land and huildiiigs it pays 



CUNO II. RUDOLIMI KT AL., COMMKS., ETC. 




a lax as oilier real estate is laxed in llie Dislriel ol‘ Colum¬ 
bia and 1‘rom wliieh il receives a reiilal as hereiiial'ler staled; 
that said interest and diviileiids and rental so received have 
no direct relation to the Inisiness ot* inaiinraeture and sale 
ot* electrieity hnt are wholly apart from said business in 
which the plaintirf was and is eni;ai;ed, for the purpose of 
aiM'ivini;' at the assessment of uross (‘arnin<**s and the im¬ 
position of a tax of four pin- ('entnm thereon. 

7. That to wit, on April lo, the plaintiff received 

from the Hoard of Personal Tax Appraisers a eommnni- 
eation, advisin;;- plaintiff that defcnidants had r(‘ji‘eted its 
return of ^ross earniiii^s as lilt'd under date of July dO, 
a eo|»y of wliieh is ht'rewith lilt'd, marked Ex- 
7) liihit “IP' anti prayed It) he taken anti I’eatl as a jiart 
of this hill. In I'esptnise to saitl last et)mmnnieatit)n 
the ))laintiff on to wit, At)ril 1!), atltlressetl anti mailed 

tt) the tlt'fendants tint' t't'i’tain eommnnieation, in which the 
plaintiff also nott'd its tlesire and intt'iititni to appeal to 
tilt' Hoard t)f l*ersonal Tax Aiijicals frtnn the actitin taken 
by tht' saitl Hoard t)f Pt'rstinal 'Tax Appraisei's in inclntlini;’ 
in :L*i‘t)ss earnini;s for the year eiidini*- dune dO, 11)2.") the ft)l- 
lowiipe:: 

Intt'iT'st anti Divith'iids. ^dd.'hSOf) 24 

Kt'iit t)f Lantl, Hniltlini;s anti E^piijimeiil. . . . d>l),lf)8 45 

$dG2,f)77.()‘) 


thert'hy makini;- ttital assessment t)f i;rt)ss earnings in the 
sum t)f $S,ld,d,()r)l).72, a ctiiiy of whit'h communication is 
ht'rewith lilt'tl, markt'd Exhibit “p” anti prayetl tt) be taken 
anti i*t'ad as a part t)f this bill. 

S. ddiat tt) wit, on .\})i*il 2d, l!)2(i, the plaintiff thrt)ni*h its 
])i*opt'r ollicers and rt'pi’t'st'idatives was ht'artl ])eft)re the 
Ht>artl of Pt'i’sonal Tax Appeals, wlit'ii anti at which linit' 
tht' ])laintil’f prt'seiilt'tl t'X’itlenct' anti showetl that its saitl 
rt'tnrn t)f i»i*oss t'arnin,iL*s tlaletl duly dO, l!)2r), tt) the Hoartl 
of Pt'rsonal Tax Appraisers, for the yt'ar entliiiL*' dune dO, 
11)27), sht)nld bt' acct'))tetl and sht)nld form tht' basis for as¬ 
sessment of a tax t)f four ])er centum thereon for the fiscal 
year extentlin.u- from duly 1, 1927) to June dO, 192(1; that the 
saitl Act of Congress aiiprovcd July 1, 1902 providing for 
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said tax on ^i;ross t‘arniiii;s ot’ a lii'litinj;- company such as 
the plaintilV, contemplates that i;ross earnin<*s sliall he tho 
inconn* (huived I'rom the mannractnre and sale of electricity; 
that said Act of (’oni;ress provides in effect a tax upon the 
franchises of tlie plaintiff used in the said manufacture 
and sale of eh‘ct ricity; that the plaintiff is advised, 
() believes and theiefcu’e aviu's that said Act of Con- 
i^ress tloc*s not contem})late, nor recpiire, the inclusion 
in liross (‘ainin^us, f(»r tin* purpose of assessment ainl the 
imposition of a tax of four j)t‘r ci‘ntum thereon, of any in- 
coiiu* from ea!nini;s of former yi‘ars and which has been 
added to its snr|>lus or capital, and upon which said }K‘r 
centum lax has lH‘en pi’eviously paid, and which would tln‘re- 
fore exclude fi’iun i;i-oss (‘arnini;s for tin* vi*ar i*ndini;* .June 
do, 1 !)!’.■), all intei (*st and dividt*nds amount iiii;- to $d)‘Jd,S()!).*J4 
and lent of land, bnildini;s and t*<pnpnn*nt, amountini;- to 
$.*)!>,KiS.dd, which sums were ri*ct*ivt*d upon investment of 
in*t surplus or earninus «d' fornn*r y(*ars and which have 
bei*n addt'd to its capital and which r(*venin*s did not form 
any part of the ,i;ross earniniis derived from tin* manufac¬ 
ture* and sale* of e*h‘cl ricity, and which had no direct con- 
in*ction with such busiin*ss, and, tln*refore, not subject to a 
tax of f(»ur p(*r ce*ntum tln*reon. 

Ib 'riiat notwithstanding: said ai)p(*al taken as aforesaid, 
the said Board of Bers(»nal Tax Appeals allirmed tin* action 
(4* tin* Boai'd of I\*rsonal 'Pax Appraisers, as appears in 
a communication date*d Api'il .40, llbJb, here*with lih*d and 
niark(*d hbxhibit “D," and prayed to be tak(*n and read as 
a part of this bill. 

'riiat in>twithstanding: tin* app(*al of tin* plaintiff, as aforc*- 
said, tin* defendants named ln*r(*in and the said Board (d* 
l\*rsonal Tax A))prais(*i-s (d* tin* District of (Ndnmbia, dele- 
.nated to a(‘t by tin* said A(*t of (NMiLri‘(*ss a])proved duly 1, 
for tin* first tinn* W(‘nt thi’ouirh tin* form of ass(*ssinic 
and h*vyin.i^ a tax of buir pi*r c(*ntum for tin* fiscal year 
(*xt(*ndln.ir from .Inly 1, llLb*) to duin* .‘10, as a 

7 ]>ari of irross ea.rninLTs for tin* y(*ar (*ndinix rluin* .*>0, 
lOlb”), on capital or surjilus, const it utin.ij: in part earu- 
inii's d(*rived from tin* manufacture and sale of electricitv 

t 

of former years, and u])on wliich said four ])er centum 
tax, or taxes, has or have, been ])aid liy the plaintilT, by 
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the inclusion of said I)o;ird of Personal Tax Aj)i)raisers in 
^ross earnings of the said jilaintilV for said year, all in¬ 
terest and dividends aiiionnlini:: to and rent of 

land, huildiiij^s and eijuipinent ainonnting to ( 18 . 40 , or 
uiakinu: an addition or increase in the i^ross earninj^s of 
the plaintiff for the said year endinjj: ,June dO, 15)25 of 
$d()2,!)77.()!) and which at tlie rate of four j)er centuni would 
])roduce a tax of $14,51!).()8 for the fiscal year extendiui!: 
from rluly 1, 15)25 to dune 50, 15)2(1 and whicli was due and 
payahh* in May, 15)2(1. for which tin* ])laintilT was for¬ 
warded a tax hill, a copy of which is herewith marked 
Kxhihit “H" and prayed to he taken and read as a part 
of this hill. 

10 . That said assessment was levied notwithstaudin<>’ the 
])rovisions of Act of (\)Uirr(‘ss ap])roved duly 1 , 15)02, ])ro-^ 
vidinii: in ])art that each idectric lii^litinu: company shall 
])ay in addition to the said four per ('eutum tax on .e:ross 
earnings (h'liverc‘d from tlu‘ maiiufactuie and sah‘ of elec- 
tricitv, a tax on I'eal estatt* owned hv it as otluu* ival estate 
is taxed in said District of (5)lund)ia. 

11 . That thereafter, to wit on May 28, 15)2(), the ])laintilT 
])aid to the Collector of Taxes of the District of Polumhia 
the sum of $.‘>d7,575).(JO, r(*pr(‘seiiliiiu: the last half of the 
tax on real estate* owiuhI hy it in tlu* District of (\)luinhia 

for the year eiidiue: dune 5)0, 15)2(5, amounting: to 
8 $2(5,7(5(5.5)2 and a tax of four p(‘i* c(‘ntum for the liscal 

year extendinii: from duly 1, 15)25 to dune 5)0, 15)2(5 
based upon .e:ross earnings of the* plaintiff for the year 
endinii: fFune 5)0, 15)25, amounting*' to $5)10,805).28, (h‘rivi‘d 
from the manufacture and sah* of (‘h'ctI’icitv in the Dis- 
ti'ict of Polumhia; that plaintiff furtli(*i* caused to he* s(*ut 
to said Pollector of Taxes a comuiuiiicaliou under date of 
May 28, 15)2(5 in which it stated that tin* said sum of $5)10,- 
805).28 r(*pres(*ut(*d a tax of four p(*r c(‘utum foi‘ tin* fiscal 
year ext(*ndin,ir from duly 1, 15)25 to duiu* 5)0, 15)2(5, based 
u]K)n tin* iri’oss (*arniu;j:s of tin* plaiutiiT foi' said y(‘ar end- 
ini>: dune 5)0, 15)25, and all that was pi-o])erly due on account 
tlK*reof, and which said sum th(*i’el)v t(*ud(‘r(*d was ac- 
ce])t(*d by said (5)llec1or of Taxes, as hereinafter stated, 
thereby (*xcludin.iL*‘ th(*refrom the sum of $14,515).08, beiiiti: 
a tax of four ])er centum for the fiscal year extending from 
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July 1, ID'Jo to Jiiiip JO, 11)20 on iiilorest and dividends and 
rent ol* land, Onildiiii^s and e(inipinent, iin])roi)erly and 
illepdly iiu*lnd(*d Oy said Hoard ot' Personal 'Fax Ai)i)rais- 
ers as i;ross eariiiiii's oT the plaintiir t‘or the said year eiid- 
iiii^ June J)0, 1020 , and that tin* eolleelion of whieli latter 
Slim till* iroveriiinent of tin* Distriet of Colninhia is not 
dependent upon to ilisrhari^e any of its mnnieipal t’nne- 
tions, a eoj>y of wliieli is Innvwith tiled and marked Hx- 
hihit “F,” and prayed to he taken and read as a jjart 
of this hill. 

12 . 'riiat thercaft(*r, to wit, on the 7th day of June, 1020, 
tin* (h‘f(‘ndants In‘rein sent a eomnmnieation to tin* plaintiff 
aeknowh*dL!:in,Lr tin* reei‘ipt of the sum of ^.‘IJT.oTO.OO paid on 
May 2S, 1020, hnt d(*mandinir tin* plainti IT to ]>ay tin* addi¬ 
tional Slim of $14,7)10.80 and in default of which dis- 
0 traint would hi* made upon tin* propei’ty of the plain- 
tilT to secure payment of said amount of tax(‘s, al- 
le.u’ed to he dm* hy the said defendants, a copy of which is 
hei’ewith tih*d and marki'd I’hxhihit “(I," and pray(*d to 
hi* tak(*n and n‘ad as a part of this hill. 

IJ. 'That said Act of Fonnri*ss apin'ovod .Inly 1, 1002 
])rovides, anione; other thini;s, that said tax of four per 
centum ))er annum on uross i*arnin.iis of an eh*ctric li^htini;’ 
company levied under the jirovisions thereof, shall ht*comi‘ 
dm*, payahle and colk‘ctihh* at the same time and times as 
the i»eneral tax n])on real (*stat(* in said District, and shall 
he subject to the same ])enalti(*s for non-payment tln*r(*of 
until distraint or sale as tln*rein ])rovidd ; that when tin* said 
taxes dm* and ])ayahle eaeh y(*ar shall not he jiaid on or 
before the 1st day of Jnm* of (*ach year, tln*n in that event 
the Folleclor of 4’axes of the District of Folnmhia, or his 
deputy, may distrain sufficient .u:oods and chattels found 
Avithin tin* District of (^)lnmhia and helonuim; to the cor- 
]MH'ation charii’ed with such tax to pay the taxes remaining;’ 
dm*, under the jirovisions of said law, from said corpora¬ 
tion, toiifether with tin* ])enalty tln*r(*on and the costs that 
may acci’iie, mul /or ivnut o/ sitcJi (unl chdlfcls saitl 

CoUrcfnr of "Faxes matf lerif upon and sell at a net Ion flic 
csfntc and interest of sin It corporat ion in an if parcel of 
land in the said District; and in the case of the h*vy on 
any estate or interest in land, the proceedini^s snhs(*ipient 
to sale thereof shall he the same as now provided liy law 
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ill llu‘ caso ot* sales for arrears of 1ax(‘s a.i»ainsl r(‘al estate; 
and ill the ease of distraint of porsonal ])ro])(*rty, or the levy 
ii])()n real projierty aforesaid, th(‘ Colk'etor of 'faxe ^ 

10 shall immediately ])roe(‘(‘d to adv(‘rtise the same, and 
if the said taxes and the penalty tlimvon and thi‘ 

cost of expenses which shall have aeeriied .thereon shall 
not he ])aid before the day lixed for such sah‘, the eolhrtor 
sliall proceed to sell at ])nl)lie anetion in his ollice to the 
hiji:hest bidder, such propindy, real or ])ersonal, or so iniieh 
thereof, as may be needed to jiay said taxes, ]H‘nalty and 
accrued costs and expcaises of said distraint and sale. 

14. That notwithstandini;- the ])ayment of taxes by the 
plaintiff on its <»;ross earnin,i>s and real estate, as afor(‘said, 
the said wronjiffiil lew bv said defendants of an additional 
or further assessment of $14,r)l!).08 for the liseal year (‘x- 
tending- from July 1, 19l2r) to dune d(), 19*J(), bas(‘d upon 
gross earnings for the year ending June JO, 1925 and r(‘p- 
resenting interest and dividcuids and null of land, build¬ 
ings and equipment to the amount of i}^3()2,977.b9, which 
said plaintifT has refused to pay as afor(‘said, plaintilV 
is advised and believes, and ther(‘for(‘ aveu’s, eonstituti's 
a lien on the property, real and ])(‘rsonal, rights and fi-an- 
ehises of the plaintiff, which it owns and ]R)ss(‘sses as a 
])ublic utility within th(‘ ])urview of the Act (d‘ Congrc'ss 
appi'oved starch 4, 1913, and that said fiirtlnu* l(*vy or 
assessment or tax for tin* fiscal vear (‘xtending from Julv 
1, 1925 to June 30, 1920 and based on said gi*oss (‘arnings 
of the plaintiff’ for the ycuir ending June .‘>0, 1925, and which 
said (V)lle(*tor of Taxes has demanded be paid, constitules a 
cloud u])on the real estate and franchises owiumI and (ui- 
joyed by the plaintiff as aforesaid. 

15. That the plaintiff as a public utility (Uigagc'd In llui 
manufacture and sale of electricitv within tin* Dis- 

11 trict of (Columbia, is undcu* contract with, and theiu*- 
fore required to furnish (Jectricity to, the gov(‘rn- 

raents of the United States and the District of (53umbia, 
as well as certain public utilities operating within the Dis¬ 
trict of (5)lumbia and elsewhere, as well as to a])pi’oximately 
100,000 private consumers of electricity—all of whom are 
dependent upon a constant and unintenuipted manufa^ tip'o 
and supply by the plaintiff of electricity, and that any 

2—4655a 
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failiii'p in tin* constant and nninti i rnj)tcd niannractiire and 
t*niTiisliini»: ol* electricity by the iilaintil'f to the several 
ns(‘rs tliereot* wonld cause an int(‘i ru])tion in tin* activities 
of the iLrovei'iinients of the rnit(‘d Stat(‘s and tin* District 
of Colninhia, as well as certain public utilities and otln*r 
private consnnn‘rs thei-(‘of. 'fin* plaintiff ther(*fore heli(*ves 
and av(*rs that upon tin* continued i*efnsal of said ])laintiff 
to |)ay the said tax on interi*st and dividends and rent of 
land, hnildinns and (*<iuipin(*nt for the y(*ai‘ i*ndint;' duin* 
do, that tin* said (njlU*ctor of 'Faxt's of the District 

of Colninhia will (*xecnt(* his thr(*at to cans(* a lew on its 
r(*al and p»*rsonal propei'ty, rights and franchis(*s, owned 
and ])()ssi‘s>(‘d by tin* plaintiff, and all t*ss(*ntial and in*ces- 
sarv in tin* inannfactnre and sah* of electricitv, as afon*- 
said, and that if a l(*vy is nnnh* n])on and a sah* had of 
any of tin* real and p(*i'sonal property, rights ainl franchises 
of tin* plaintiff, it would to that ext(*nt int(*rf(*i‘i* with, 
hamper and interrniM tin* said ))laintilT in tin* p(*rfoi'inanc(* 
of its duty t(> mannfactnn* and snp|»ly electi'icity within 
the District of (’olnmhia as a ])nhlic utility afor(*said, 
tln*r(*hy n*snltini;* in untold inconv(*ni(*nct* and einharrass- 
inent. not only to said nsei*s and consnnu*rs, hut ir- 
Id r(*j)ai’ahle loss and injury to tin* j)laintiff, as well as 
th(‘ innlti])licMty of litigation. 

1(). Tin* jdaintiff is advised, h(‘liev(*s and thert*for(* avers 
that ihe said Ac't of Don^ress approved duly 1, 11)02 and 
as now in forces, did not anthori/e tin* h*vv of an assessment 
and tax njnm the said int(*iT*st and divid(‘nds and r(*nt of 
land, hnildinus and epnipment of tin* plaintiff for tin* fiscal 
y(*ar ext(*ndinu- fi’om .Inly 1, l!)2r) to .Imn* .‘10, 1!)2(), hast*d 
upon and as a part of ui'oss (‘aianuLTs for the year ending: 
.Inin* .‘)0, 1!)2.') and amountinir to ^|^‘’>^)2,!)77.(i!) and that said 
legislation cannot Im* so constrn(*d oi’ inti*rpr(‘ted without 
(*nlaruini:' and (‘Xt(*ndin<;‘ tin* op(*i*ation of the same so as to 
(*mhi-ace matt(*i‘s not s])(*cifically (*nact(*d or int(*nded by 
('oni*]‘(‘ss aJid that such ass(*ssm(*nt and taxes wore levied 
without authoi-ity of law; th(*r(*fore, irreirular, ill(*i*al and 
void; that nnh*ss the allei^c'd ass(*ssm(*nt and collection of 
tin* taxt*s ai‘(* (*njoin(*d and similar assessments hereafter, 
tin* ])laintitT will he comp(*lh*d to hrini*; a multi])licity of 
suits; tliat tin* (*fT(*ct of the ass(*ssm(*nts and tax in (pies- 
fion, if permitt(*d to stand, wonld he to impose dou])l(* tax¬ 
ation u])on electric liirhting companies and thereby produce 
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ail inociiiality wliicli is so actually an 1 ])al])al)ly nnroason- 
al)lc and arbitrary as to render the assessments and tax(*s 
h‘vit‘d as at*or(‘said, null and void; ami tlnn'id'ori*, constitute' 
an atteinjit to take' jilaintiff's iirope'rty wi11ie)nt eliu' proc- 
e'ss of law anel witheint Jnst e'oinpe'iisation. 

17. That by reason e)f the foi‘eue)in<>* lie'iis anel cleinels cast 
n])e)n the real estate, in’ojie'rty rii'hts and franchise's of the 
])laintifT because of the w]‘e)n,i*fnl anel illeiral assessments 
anel taxes levieel by the defendants, as afeire'said, anel 
1‘1 the' thiT'atene'd sab' foi* non-])ayment eif the same, as 
we'll as the irre'|)arable* loss anel injury tei the' ])laintitT 
anel multiplicity of suits ]*e‘snltini*- tbe'i-efrom, the plaintifT 
has no plain, ade'epiate' e)r e*e)m])lete' re'meely at law. 

Wherefore, the pre'inises e'einsiele're'd, the ])laintilT re- 
spe'ctfully pi*ays as fe)lle)ws: 

(1) That Cnno TI. Rndeilph, J. Franklin P>e‘ll and 
Freelerick A. Fenninir, (Vimmissieine'rs eif the* District of 
Ooliimbia, anel riiatham M. Te)wers, (\)lle‘cte)r e)f Taxes of 
the* District of re)liimbia, anel the District of rolnmbia, a 
municiiial corporation, be made* partie*s eb'fendant hei-oto, 
served with proe*ess, anel ree^nireel to answe'r the* exii»:encies 
of this bill. 

(2) That the Foiirt by its final ele'cree in this cause may 
determine anel ele'clare that the saiel assessment and taxes 
amonntin^- to $14,519.08 fe)r the fiscal ye'ar extending: from 
July 1, 1925 to June* ‘10, 1920, h'vieel on the interest and 
eliviele'iids and rent e)f land, bnildini>s and e*epiipment of 
plaintitT base'el n])e)n anel as a part e)f i»re)ss e*arnin,i»s for the 
year endino: June 50, 1925, we're* imposed anel made* with¬ 
out wan-ant e)r anthoi-ity of law, anel are anel have been 
mill anel voiel ah initio. 

(.‘D That said defendants be eh'creed anel re'epiireel to 
e'ancel the saiel alle,i»:eel asse'ssment and tax amoiintini*- to 
$14,519.08 for the fiscal ye*ar extenelinii: from July 1, 1925 
tf) June* 50, 1920, ai^ainst the said inte're'st and elivide*nels anel 
rent of land, bnilelin.<»-s and ('(piijnne'nt of the* ])laintifT base'el 
upon and as a ])art eif <>ross e'arninu:s for the year enelini*- 
June 50, 1925, and that they be enjeiine'el iienelim*- Ihe'se pro- 
ceedini^s, anel per])etnally by final ele^cree, from setting np 
or claimins: such taxes airainst saiel interest anel 
14 elivielenels anel rent of lanel, bnilelinu:s anel e'qnipment 
of the plaintiff as a ])art of ii^ross earning-s for the 
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year eiulln.u: Jiiiu* .‘JO, 1020 and tlicivafter from attempting 
to eolleet said taxes or any ])art thereof, or from makinic 
similar ass(‘ssments or attinnptin.i*; to eoll(‘et any similar tax 
or taxes hereaftei*, and from i*(‘f(‘rrin.i^ to snel! assessments 
and tax(‘s in anv tax e(‘rtilieate, or e(*rtifieat(*s, that mav lx* 
h(‘i'eaft(‘i‘ issiKMl hv th(‘m. 

(4) And that tin* plaintiff may have* sneh other and fnr- 
th(‘r reli(‘f in the premise's as the* nature of the ease may re- 
epiii'e, and in e^juity may seenn nu'et. 

1M)T()MA(^ Fd.FATKM(^ IM)WFK 
COM PAW, 

IJy WM. F. HAM, 

I* resident. 

S. K. P»()WFX, 

Jffnntetf for Ptdiniiff. 


District ok Coi.i’mioa, ss: 

I, Wni. F. Ham, on oath say that I am Pre'sident and the 
a.ire'iit of the Potomac FleetI'ie Powei’ Company, ])laintifT 
in th(‘ for(‘i»-oiiiii- and aiim'Xe'd hill, whose* name* I have* in my 
saiel e*a|)ae*ity snhse]-ihe*el the*i‘e*te); that the alle*e:ations 
the*i*e‘in se*t forth as of ])e*rsonal kne)wh*du:e* are* true, anel 
those* set forth npeni infeerniatieni anel he*r!e*f I he*lieve te) he 
true. 

WM. F. HAM. 

Snhse'rihe'el and swenai to he*foi*e* me* this .‘JOth elay e)f 
.Inne*, 11)2(). 

[xo’rAi:iAL SKAI..1 CHAS. d. IHCHAM, 

Xntarfi Piddle, D. C. 


(He*re* folleew eliai*rams markeel i>a.e:es 15, Id, 17, 18, It), 

anel 20.) 



EXHIBIT "A- 


POTOMAC ELECTRIC POWER COMPANY 
l4th and C Streets, Northwest 
Washington, C. C. 


July 30 , 1925 

The Honorable OommissionerE, 

District of Columbia. 

Gentlemen: 


In compliance with the provisions of an Act making- 
appropriations to provide for expenses of the government of 
the District of Columbia, for the fiscal year ending June 
30 , 1902 , and for other purpose§, approved March 1, I 9 OI: 

We have the honor to submit herewith statement of 
Receipts and Expenditures of the Potomac Electric Poi^-er Com¬ 
pany for the fiscal year ending June 30> 1925: 


-RECEIPTS- 

Oash Balance, June 30 , 1924 
Grose Earnings in District 
of Columbia 

Twelve Months ended June 

30 , 1925 $6,066,540.53 

Less - Cost of Coal used in 
the Manufacture of Elec¬ 
tricity and Steam 319.963.76 

Earnings accruing from August 
1, 1917» to December 3 I, 

1924 , from Impounded Fund, 
in accordance with terms 
of Decree in Equity Cause 
No. 35,341 

Gross Earnings Outside Dis¬ 
trict of Columbia 511,^15*67 

Lees - Cost of Coal used in the 
Manufacture of Electricity 
and Steam 60.392.44 

Interest and Dividends 
Rent of Land and Buildings 
and Equipment 

Proceeds from Loan from Wash¬ 
ington Railway and Eleotrio 
Company 

Open Accoxints, Notes and Re¬ 
serve Accounts 




5,246,576.83 


2,523.505.21 


451,223.21 

323,809.24 

39 , 168.45 

1 , 500 , 000.00 

1.52 5.001.75 


f X ^ ^ 


$ 11 , 875 , 159.65 


n 


.' 1 ,. 


'j. 


•• / 
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SxoeneeB of Operation, Uaintenance, Renew¬ 
als, Alterations, Extensions, Additions, 
Improvements and Betterments 
Interest, Dividends, Taxes, Sinking Fund 
and Losses 

Cash Balance, June 30 , 19^3 


I 5,064,235.70 

6,461,96^.10 
_ 346,935.65 

111.675.159.65 


Respectfully, 

(Signed) A. 0. NEAL, 

Vice President A Comptroller 


11. National banks and Trust Companies, RAUL' 

groBC earnings.$__ 6^ 

12. Oas companies, gross earn¬ 

ings.$_5^ 

13 . Electric lighting and tele¬ 

phone companies, gross earn- 

ingB.... » 7.770.082.03 4^1 

14. Bonding, surety and guarantee 

companies, gross receipts. ,$_ 1^^ 

15 . Title companies, gross re¬ 

ceipts. a_li^ 


16 . Savings banks having no cap- 



ital stook and paying inter- 

est on their deposits- 

surplus and undivided 
profits. t 


17 . 

Incorporate savings banks. 



gross earnings less amount 
paid as interest on de¬ 
posits.8 

H 

IS. 

Building associations, gross 

21^ 


earnings.3 


District of Columbia, 38; 

I hereby solemnly swear to the best of my knowl¬ 
edge and belief that the amount as given above represents 
the gross earnings, or receipts, in the District of Columbia 
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of The POTOMAC ELECTRiC POY/ER OOMPANY, for the year ending 
June 30‘th, 1925f aiid accruing from August 1, 1917» ^ 
December 31» 1924, from Impounded Fund. 


_ A. Q. meal 

Vice President & Comptroller 


Subscribed end sworn to before me this 30th day 
of JULY_^ 1925 . 


J. E. TENLY 
Notary Public. 


21. INTANGIBLE PROPERTY (RATE 5 /IO of 1^) 

(Owned by you or in which you had an interest on July 1, 1925) 


(Dollar 8 (Cent 8 

1. MONEYS—In my possession July 1, 1925f ex¬ 

clusive of money on deposit. 

2. MONEYS—In Banks and Trust Companiee, sub¬ 

ject to check on July 1, 1925*. 

3 . SAVINGS DEPOSITS—In Banks, Trust Companies 

and Building Associations, not subject to 
check, in excess of $500 (Local Building 
Association stock is exempt). 

4. OTHER CREDITS (including moneys loaned, in¬ 

vested, accounts receivable, open book 
accounts and equity in stooxs being 
bought on margin). 

(a) MOTES (including certificates of in¬ 

debtedness, temporary receipts, 
interim certificates. 

(b) ^RTGAGES owned by me (deeds of trust, 

or loans secured on real estate).... 

(c) CHATTEL MORTGAGES, or loans secured on 

Personal Property. 


3 . STOCKS—All Stooks must be listed except the stock of 
National Banks and local Banks and Trust Companies, 
District of Columbia Public Utilities and Companies 
having their principal place of business in the Dis¬ 
trict of Oolui^ia which are taxed on the greater portion 
of their personal property here. 

Note.—Kindly list stocks and bonds in detail and carry out 
the total market value as of July 1, 1925* 
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6. BONDS—All bonds must be listed below, except U. S. QOV- 
ZmUlENT, STATE, COUNTY, MUNICIPAL, FILIPINO AND PORTO 
RICAN BONOS, all of wblch are exempt. 



AFFIDAVIT 

DISTRICT OF COLU1J3U, ss: 


Total 

Intangible, 


I hereby solemnly swear that I have examined the 
for**going and that it is a full, true and correct statement 
of all my taxable tangible and intangible property, according 
to my best knowledge and belief. 


Name 


Address 


Per 


Subscribed and sworn to before me this.day of 

July, 1925. 


Notary Public. 


Examined 
Carl by. 
Compared 
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OFFICE OF THE ASSESSOR OF THE DISTRICT OF OOLUUBU 
BOARD OF PERSONAL TAX APPRAISERS 


TTU ) PERSONAL TAX RETURN TFoTIo" 

IN THE 

OFFICE ) Under the laws of the District of Columbia 
OF THE j for the year ending June 30 , 19^6 
ASSESSOR] 

DURING HNarne of Individual, company, corporation, (Book 
JULY, ) executor, trustee, etc. ) 

1925 }.. 

(Business or profession) (Business address) 

(Give address of last (Residence) 

year*e assessment) 


NOTE—Returns made by Individuals should Include the prop¬ 
erty of your (Alfe, husband) and all minor children, unless a 
separate return Is made by each. Valuations as of July 1, 
1925 , except where otherwise specified. 


TANGIBLE PROPERTY—RATE SUPPLIED LATER 


Value 


Stock 

(a) 


ISi 

(e) 

(f) 


i: 


1. stock In Trade 

Highest amount of stock (Including Con¬ 
signed Goods) for sale by you from 
July 1, 1924, to June 30, 

1925.$. 

Lowest amount of stock for 

same period. 

Inventory July 1, 1924. 

purchases from July 1, 1924, 

to June 30» 1925.$. 

Gross sales for preceding fiscal 

or calendar year.. 

Average stock of goods, wares, 
merchandise or any stock In 
trade 

Including Consigned Goods 

for sale from July 1, 1924, 

to June 30> 1923. 

2. Fixtures, Implements, Tools, Machinery, 

Instruments, Office Furniture, 

Supplies, Etc. 

3 . Household and other belongings In personal 

use—enter amount In excess of $1,000 only. 

(a) Household furniture In storage, or rented 
to another on July 1, 1925 (no ex¬ 
emption allowed—return full value), lo¬ 
cated at. 

4. Live stock and poultry. 

3. Automobiles and motorcycles owned on July 1, 1923> 

Makes Cylinders Style Body Year License No. 
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6 . 

7 . 


9 . 


10 . 


20 . 


Use value as shown in June Edition of the 
National Used Car Market Report. 

(a) If you owned an automobile or motorcycle 

during 1923 . sold it prior to July— 

1st, state make. year. 

date of disposal. do not give 

value 

(b) Carriai^ee, mgons, carts.. 

Harness, robes, blankets, stable and automobile 

supplies of all kinds. 

TTater craft. How many. Kinds. 

Furnishing and equipment of hotels, public board¬ 
ing houses and lodging houses. 

Libraries conducted for private gain (Private 

Library is exempt). 

Schools, scientific institutions, sanitariums, 
hospitals, and all other institutions conducted 

for private gain. 

All jewelry (except watches) is taxable. This 
item should include jewelry owned by your (wife, 
husband) and all minor children, unless a sep¬ 
arate return is made. 

All other tangible property which has not been 
specifically exempted by law..'. 


I 






Total Tangible t 

For further information see 
instructions, or apply at Room 
103 , Municipal Building. 


See other side for Intangibles and Affidavit 


—oOo 
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Exhibit “B.’’ 


Board of Personal Tax Ajipraisers, District of (’olunihia, 

IVashiiigtoii. 

Aiiril IT), 

Potomac Elec. Power Co., 

231 Uth St. N. W., 

Washington, 1). C. 


Attention Mr. Xeale. 


(jentlemen : 


This oflice is in receipt of an opinion from the Corpora¬ 
tion Counsel with relation to the tax on interest and divi¬ 
dends and the rent of land and buildings and ecpiipment, 
which items were not included in your return of gross earn¬ 
ings for the present fiscal year. The report of the Cor¬ 
poration Counsel with relation to this particular item is 
quoted below: 

“In its rejiort of dune 30, 1023, the Company showed 
earnings as interest and dividiuids $323,(S0{).24, and the rent 
of land and buildings and ecjuipmeiit .$31),l()S.4r). These 
items were not included in its gross earnings as taxable 
items, but should be. The courts have definitely settled, 
in a series of cases which I have tried, that interest and 
dividends and rental foi*m i)art of the gross (‘arnings of 
the cor|)oration and should be included in the gross earn¬ 
ings for the purposes of taxation when the tax, as in this 
case, is an excise or franchise tax.” 

The oflice has accordingly i*eject(*d your return of gross 
earnings, as shown on the enclosed notice, to $S,l.').‘),()r)q.72, 
which, of course, is still subject to appeal within fifteen 
days of the date of the notice. In th(‘ event appeal is not 
filed within the period ]u*escribed the bill will be rendered 
you during the month of May and will lie due not later 
than the last dav of Mav, 192(). 

Very truly yours, 

(Signed) CHARLES A. RUSSELL, 

Assistant Assessor, D. C. 
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Exhibit 


PotoiiUK* I^ectric* Power (’oinpaiiy, 14tli C Streets North¬ 
west, Wasliiiii^toii, 1). C’. 


April 19, 19-J(i. 

Board ot* I Personal Tax A])j)raisers, 

District of (’oluinbia, 

Washiii>i:toii, 1). C. 

Attention Mr. (lias. A. Bussell, Assistant Assessor. 


(lENTLEMEN : 

We are in leceipt of yours of the loth instant in which 
you advise that the Board of Ihusonal 'Fax Appraisers have 
rejected our tax return of (iross Earnin.ii:s of the Potomac 
Electric Pow(*r Pompany, as filed in duly, 19125, for the 
reason that it should have included the followin'^:: 

Interest and Dividends . $d2.‘),80!).24 

lient of Land, Ihiildinics and Eciuijiinent . .. dthldS.do 


$d()2,977 ()9 

and thereby makint*; total assessment of (iross Earnin.t*s 
in the sum of $8,1.').*),(lot).72. 

It is our wish to appeal to the Board of Tax Appeals 
fi‘om tin* action taken by the Ass(‘ssors, so ])lease advise us 
of a conveifnait date and lime for the hearin,u: of same. 

Vours very truly, 

(Siirmal) A. (i. XEAL, 

r/cc rrrsidciit and Cow pi roller. 
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Exhibit “ I). 




Board of Personal Tax Appraisers, District of PoIiiinl)ia, 

Washington. 


Potomac Electric Power Poinpany, 
14tli and P Sts. X. W., 
Washington, I). P. 


April 30, 102G. 


Attention Mr. Neal. 


(lEXTLEMEX : 


This is to advise yon that the Board of Personal Tax 
Appeals havini!: taken into consideration all of the facts 
adduced at the special h(‘arin.i;’ recimtly .i»rant(‘d you are 
of the opinion that the income from the rent of land, and 
hiiildinics, and eiinipment, and inter(‘st, and dividends 
should he added to the amount of .i»ross earnin.i*s shown 
in vour return for the fiscal vear 102(1, based on the earn- 
in^s received for the precedini*’ twelve months from July 
1, 1025. 

The hill for this tax is enclosed h(‘rewith. 

\"ery truly yours, 

(Signed) ‘ ^ (11AS. A. UliSSELL, 

As.sisfdiif .i.v.sc.v.s-o/-, I). C. 


24 Exhibit “E.” 

Personal Tax for the Vear iMidiiig June 30, n)2(). 

Xotk’e: This hill is for the tax yi‘ar from ,luly I, l!)25, 
to June 30, 102(). All taxes jiayahle in May, 1020. One 
j)er cent ])enalty on the tirst day of June, 1020, and a like 
lieiialty on the lirst day of each succeeding month. 

The basis of this tax is your gross earnings in the Dis¬ 
trict of (Columbia from July 1, 1024, to June 30th, 1025. 
The tax covers payments re(iuired for the fiscal year (ex¬ 
tending from July 1, 1025, to June 3)0th, 102(), which ])ay- 
ment must be made in May, 102(), 
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Pav to the CV)llec*tor of Taxes, D. C. 


Taxes Due May. 
Folio 238. 


1926. 


Potoinae Eleetrie Power (’o., 231 14th St. N. AV., to District 

of Columbia, Dr. 

Rate 47c. 

To all of tax on gross earnings .... 8,133,059 $325,322.36 
To penalty of — i>er cent.... (’redit by pay¬ 
ment 5/29/26 310,803.28 


Balance due 
(Signed) 


Received payment. 


. 14,519.08 

C. M. TOWERS, 

Collector of Taxes, I), C. 


Collector of Taxes. 

Bv-. 


Made bv- 

Compared by 


PIXIIIBIT “F.” 


Ib>tomac Eh‘ctric Power C()m])any, 14th & C Sts. X. AV., 

AA'ashington, D. C. 

Alay 28, 1926. 

Collector of Taxes, 

AVashington, D. C. 

Dear Sit; : 

AVe are enclosing cheek of the Potomac Electric Power 
Company, drawn to your order, in the amount of $337,- 
57!b60, which is in ])ayment of the following: 

R(*al Estate Taxes. $26,776.32 

Ta.x on Cross Earnings. 310,803.28 


$337,579.60 
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The amount in payn.LMit of Keal Estate taxes is in ae- 
eordance with invoices as rendered by the District of Co¬ 
lumbia, but the tax on (Jross Earninii:s is $14,r)ll).()8 less 
than the invoice, due to onr not ])ayin 2 : 4% on receipts from 
Interest and Dividends and Rent of Buildings and Ecpiip- 
ment, which items are taxed for the first time, and which, 
we are advised, are not subject to sucb taxation as they do 
not constitute any ])art of dross Earnings from electric 
operations and such as contem])lated by the law. 

Yours verv trulv, • 

(Signed) ‘ ’ A. G. NEAL, 

Vice P resilient £ Cow pi roller. 
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Exhibit “G.” 


Commissioners of the District of (Vdnmbia, Office of the 

Collector of Taxes, Washington. 

June 7, 1926. 

Mr. A. G. Xeal, 

Vice-President & Comptroller, 

Potomac Electric Power (V)m])any, 

Washington, 1). (\ 

Dear Sir : 

I d(*sire lo acknowledge the recei))! of your check for 
i)il6.‘1,677.46 on account of the tax of 4/V on gi'oss rec(Mpts 
due from the AVashington Railway and Electric (\)mpany 
for the cal(‘ndar year ending DeceinluM* ‘ll, 1920. 4'here is 
a balance due on account of this tax of $47,514.92. This 
ditference results because yon have failed to include in 
your gross ]’ecei])ts certain items, siu'h as r(*cei])ts from 
interest and dividends and rent of Iniilding and e(|ui])ments, 
which should ])ro])erly be included. 

A similar situation exists witli regard to the Potomac 
Electric Power (\)mpany, where the balance* due on the tax 
is $14,519.08; with the City and Suburban Railroad Com¬ 
pany, where the balance* elue is $2()5.60 auel alse) with the 
Gee)]-getown anel Te*nnallyte)wn Railway (^)m])any, where 
the balance elue is $5.1.‘l. 

Take neetice that uule*‘^s these* balances elue*, as above set 
out, are paiel, that distraints will be made upon properties 
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of tliese various com])aiiips to secure payment of tlie taxes 
due from tliem res])ectively. 

Verv trulv vours, 

(Signed) * ‘ i\ .M. TOWKKS, 

Collector of Taxes, I). (\ 
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stipulation. 

Filed May 11, 1!)27. 




Wliereas, the plaintitT in tlu* above entitled cause filed its 
oriirinal hill to resti‘ain and cancel certain assessments for 
taxes, and for other pur])oses, on June JO, 1020; and 
AVhereas, tin* ])laintitT tiled with its said oriiifinal hill of 
com])laint, Kxhihit which said exhibit showed the 

amount of tax hill for the tax or fiscal V(‘ar extendini^ from 
July 1, 1025, to June JO, 1020, upon ^ross earnini^s of the' 
plaintiff for the year (‘iidini^ June JO, lft25: and 

Whereas, a certain tax hill has been rendered for the tax 
or fiscal year (*xtendini>: from Jnly 1, 1020, to June JO, 1027, 
upon irross earninirs of tin* plaintiff for the year endinc: 
June JO, 1020, and was due and payable in March 1027, 
sinc(‘ tlu‘ filiiii; of said original hill of comtJaint, and it is 
tin* <lesin‘ of the partl(‘s Inu’eto to include in the subject mat- 
t(‘r of the said suit, tin* said tax hill renden'd since the filinc: 
of said suit; 

Tt is, therefore, sti])ulat(‘d and airrec'd this lOth day of 
May. 1027, by and lu^twecm th(‘ parties hercOo, through tlieir 
respective counsel of record, that tin* tax hill for the year 
endinir June JO, 1027, shall h(' admitted in evidence, and 
mark(‘d as plaintiff's Kxhihit “KK,” the same as thoivirh it 
had been included in a su])plemental hill for said purpose, 
and that tin* sam(‘ shall h(‘ hc'fore the Court for all intents 
and ])ur])oses and subject to such dis])osition as the 
Court may mak(‘ upon the (pu'stion i‘ais(‘d in thf* 
28 oriirinal hill of complaint and the pleadinp^s filed 
lierein. 

Tt is further stipulated by and between the parties hereto, 
through their res])ective counsel of record, that the plain¬ 
tiff is a body corporate, duly incorporated under the laws 
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of the United States, reiatiii<>* to the District of Columbia; 
tliat under various and sundi y Acts of (\)n^ress and per¬ 
mits from the Commissioners of the District of C\)luml)ia, 
the plaintilT was authorized and em])owered to lay certain 
conduits and erect certain ]K)les, wires and attacli lamps 
tliereto, aloni*’ the streets in the District of (\)luml)ia, for 
the purpose of sup])lyin<»- electrical energy; that the ])lain- 
tiff is the owner of valuable franchises and other prop¬ 
erty; that the plaintilT is a ])ublic utility and is under con¬ 
tract with and recjuired to fui'nish electricity to the ,i!:overn- 
ments of the United States and the District of (\)lumbia, 
as well as certain ])ublic utiliti(‘s operating* within the Dis¬ 
trict of (\>lumbia and elsewhere, as well as to approxi¬ 
mately one hundred thousand ])rivate consumers of elec¬ 
tricity, all of which are de^anident upon a constant supply 
of electricity by the plaint iff; 

That on the .‘10th day of duly, lO'Jb, the plaintilT, through 
its ])roper officer, made affidavit to the l*oard of l\‘rsonal 
Tax Ap])raisers as to the amount of its ui'oss earnint»s for 
the yeai* endinii: June .‘>0, lO'Jd, showin,e: the .i;ross earninu:s, 
from July 1, 1024 to June .‘lO, 1020 , to the amount of Seven 
Million, Seven Hundred Seventy J'housand, Mi.e:hty-two and 
OJ/lOO Dollars, (.+7,770,OS2.O.‘l), i-(‘])resentin,”: tiie actual 
^ross earning’s within the p(‘riod from July 1, 1024 to June 
JO, 1027), and those acciaiin.e: fi-om An,i*nst 1, 1017 to De¬ 
cember Jl, 1024, from a certain ini])onn(t(‘(l fund re- 
20 leased under decree of this (Jourt, a co])y of which 
affidavit is attach(‘d to and filed with tin* plaintiff’s 
original bill, marked Kxhibit “A”; 

That the plaintilT produced (‘l(‘ctricity by proc(‘ss(‘s of 
manufactni’e by conversion of raw matm'ials, such as coal, 
etc., which had been purchased by money from its (*apital 
and its net snr])lus of earnin,i;s of fornuo- y(‘ars; that lar^e 
sums were used to buy those* raw mat(*rials, and when the 
electricitv made from them was sold, there came back to 
the plaintiff’, as part of the money received from such sales, 
the ca])ital used in tin* ori!L*inal purchase of raw materials, 
and when it came back to tin* plaintilT, it was r(*tnrned to 
cai)ital; that a j)ortion of such sur])lus of earnin<*s of for¬ 
mer years, jind ujxni which a four ])er centum (4%) tax 
had been i)aid, and which had been added to its capital. 
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was invested in interest and dividend-j)aying seeurities, 
from wliieli an income was received in the amount stated 
in tlie ])laintitT\s orijxinal bill; 

That the j)laintitT owns certain land and biiildin.i>:s, u])on 
which land and hnildin.ufs it ])ays a tax as other real estate 
is taxed in the District of Coliimbia, and for which it re¬ 
ceived rental; 

That on April 15, 1020, the plaintiff received from the 
Board of Personal Tax A])])raisers a communication advis- 
inc: the ])laintilT that defendants had rejected its return of 
e:ross earninirs as tiled under date of July JO, 1025, a copy 
of which communication is attached to ])laintilT’s original 
hill and marked Exhibit “B”; 

That on A])ril 10, 102(), the ])laintiff addressed and 
JO mailed to tin* defendants a certain communication, in 
which it not(‘d its desiie and intention to a])peal to 
the Board of Personal Tax Ap])eals from the action taken 
by said Board of Personal Tax A])praisers in includin»j: in 
,e:ross earnings for the year ending June JO, 1025, the fol¬ 
lowing: 

Interest & Dividends . $J2J.800.24 

Bent of Land, Buildings & Equipment. J0.ir)8.45 


$362,077.00 


thereby making a total ass(‘ss?nent of gross earnings in the 
sum of Eiglit Million, Oiu‘ Hundred Thirty-Three Thou¬ 
sand, Fifty-Xint* and 72 100 DcJlai’s ($8,1 JJ,O50.72), a copy 
of which (Munmunicatiou is attaclu*d to plaintitT’s original 
bill and marked Exhibit 

That on A])ril 2J, 1026, the plaintilT, through its proper 
officers and re])r(*sentatives, was heard before the Board 
()f Personal Tax A])] )eals, when at which time the plaintiff 
])resented (‘vidence in suppoi’t of its said a])peal; 

That said Ihund of Personal Tax At)peals affirmed the 
action of the Board of P(*rsonal Tax Ap])iaisers, as appears 
in a communication dated A])ril .‘>0, 1026, attached to plain¬ 
tiff's original bill and marked Exhibit “D”; 

That the said Ih>ard of Pmsonal 'Pax A])])raisers of the 
District of ('olumbia, for the first time assessed and levied 
a tax of four per centum (4^^ ) for the fiscal year extending 
from July 1, 1025 to June JO, 1026, as a part of gross earn- 
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ing for tlip year ending June dO, 11)25, on capital or snr- 
])liis, constituting in part earnings derived from the manu¬ 
facture and sale of electricity of former years, and upon 
which said four ])er cent {V/( ) tax, or taxes, was paid by 
the ])laintitf, by the inclusion by said Board of Personal 
Tax A])])raisers in (Jross Karnings of said plaintiff 

51 for said year, all interest and dividends amounting 
to $525,809.24, and rent of land, buildings and ecpiip- 

ment amounting to $59,108.45, making an additional in¬ 
crease in the gross earnings of ])laintiff for said year end¬ 
ing June 50, 1925, of $5()2,977.()9, and which at the rate of 
four j)er cent (4*/f ), would produce a tax of Fourteen 
Thousand, Five Hundred Xineteen and ()8/100 Dollars 
($14,519.08), for the fiscal year extending from July 1, 
1925 to June 50, 1920, and which was due and payable in 
May, 1920, for which the plaintiff was forwarded a tax hill, 
a copy of which is attached to ])laintitT\s original bill and 
marked Exhibit “E’’; 

That on May 28, 1{)2(), the plaintiff ])aid to the Collector 
of Taxes of the District of Columbia, Three Hundred 
5'hirty-Seven Thousand, Fiv(‘ Hundred Seventy-Xine and 
00 100 Dollars (^^^557,579.00), r(‘presi‘nting the last half of 
the tax on real (*stat(‘ owned by it in the District of Colum¬ 
bia for the year ending June 50, 1920, amounting to $20,- 
77().52, and a tax of four per cent (4'/ ) for the fiscal year 
(‘xtending from July 1, 1925 to June 50, 1920 based upon 
the gross earnings of tin* ])laintiff for the year ending June 
.‘10, H)25, amounting to Three Hundred Ten Thousand, 
Eight Hundred Three and 28 100 Dollars ($510,805.28), de¬ 
rived from the nianufactiii(‘ and sale of electrictv in the 
District of Columbia; ihat the jOaintitf caused to ])e sent to 
the Collector of Taxes a communication under date of May 
28, 1920, forwarding said taxes, a copy of which communica¬ 
tion is attached to the ])laintiff’s oi-iginal bill and marked 
Exhibit “F”; 

That on June 7, 1920, the defendants sent a com- 

52 mnnication to the |)laintifT, acknowledging the re¬ 
ceipt of said sum of $557,579.00 paid on May 28,1926, 

l)ut demanding the plaintifT to pay the additional sum of 
Fourteen Uiousand Five Hundred Xineteen and 08/100 


Dollars ($14,519.08), and in default of which distraint 
would be made upon the property of the iJaintifT to secure 
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payni(‘iit of the said amount of taxes allei;:ed to lu* due ]»y 
said defendants, a copy of which communication is attached 
to plaintiff's oi*iuinal hill and mark(‘d Kxliihit “(J”; 

d'hal the items so assessed ])V the Board of l^ersonal 
Tax Appi*ais(‘is and foi* which a tax of 4' f was levi(‘d thiu-e- 
.on, for tile fiscal yi‘ar (‘Xtmidin.ir from duly 1, to dune 

do, as a paiM of uross carninirs foi* tin* yt‘ar (mdin*:: 

June do, and which should Ik* exclud(‘d therefrom, ac- 

coi'din^ to tin* cont(‘ntlons of tin* plaintitf, art* as follows: 
lnt(*rt‘st and dividt*nds :t^d*Jd,<SO!).24; rent of land, huildinujs 
and e(iuipim*nt makini*’ a total of $d()2,{f77.f)fl and 

f(»!* whi<*h a tax of 4^' th(*r<*on was l(‘vi(*d as aforesaid and 
(hunanded hy tin* said ('oll(‘ctoi* of Taxt‘s, amountinir to 
$14,r)10.OS, n*f<‘rn‘d to in jilaintiff's t‘xhil)it “(J", attached 
to tin* oriirinal Bill of Complaint. 

That the items so ass(‘ss(*d hv tin* Board of I'ersonal Tax 

t 

Apprais(*rs and toi* which a tax of 4^f was lt*vied thereon, 
foi- tin* fiscal y(‘:ir (*xtendini*- fi'om July 1, 1020 to June 
do, 1!)27, as a i>art of ^I'oss (‘amines for tin* y(*ar endint!: 
duin* d»0, lirjfi and which sliouhl In* excludt*d therefrom, ac- 
<M)i(liniL!' to tin* <*<uit<‘ntions of tin* ])laintifT, are as follows: 
Interest and dividends $ld)r),.d40.71 : ri‘nt of land, huildinu:s 
and e<)nipmcnt .‘^^40,1 OS.-10. makiim a total of :}5l7r),r)00.11, and 
for which a tax of 4/7 tln*r(*(>n was h*vied, as afore- 
d.d said, and d(‘mand(*<l hy the said Collector of Taxes, 
amount imr to ^1^7,020.‘12, r(*ferr(‘d to in Plaint ill's 
Kxhihit “FiFi”, fih‘d ln‘rein. 

d'hat the said oi-i^inal hill shall Ik* ti’(*at(*d :is aTm*nd(*d as 
to ])arties so as to suhstitutc* Proctor Tj. nouirln*rty and 
Sidney F. Taliaferro, ('ommissi(>in*i*s of tin* District of 
('olumhia, in the ]>la(‘(* and st(*ad of Cuno IT. Bndolph and 
Fr(*d(*rick A. F(*nnini*‘, hoth i*(*sii>'m*d. 

That tin* pleadinirs in tin* above* case*, and all e*xhihits at- 
tache*d thei‘e‘to. are maeh* a i>art of this stipulation anel all 
re*corels of the* Distrie*t eef Ce>lumhia, anel e*e)rre*s])onde*ne*(*, 
any e)i-de*rs. <tipnla1if)n eo* law r(*f(*ri*cel to tln*i*e*in, is maele* 
a ])art ln‘re‘of, and may he* use*el hy either party as having 
he*i*n i>ropi*rlv pre>ven. 

S. B. BOWF.X, 

Attofurif for Plo’nififf. 

F. IT. STFPTTF.XS, 

Atfnntrji for T)cfr)if1anfs. 
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Plaintiff’s Kxhihit “EE.” 

Potomac Electric Po\v(‘r Pom])any, \Vasliin»>ton, D. C. 

Marcli :](), 1927. 

Collector of Taxes, 

Washington, 1). (’. 

Dear Sir: 

We are enclosinii’ check of the Potomac Electric Power 
(V)m])any in the amount of $244,274.1(), re])resentinjj: 4% 
Franchise Tax on certain j^ross earnin<>:s from operations 
within the District of Colnmhia. 

We ar(‘ adviscHl that moneys received hv said com- 

• • 

.‘U pany from the following: sources are not ])roperly 
inclnd(‘<l as a part of ^ross ea]‘nin,ii:s for the purpose 
of taxation, which items are now a snhject of ])endin<»; litiga¬ 
tion : 

Kent of Land, Bld^s. and E(|nipment. 

Interest and Dividends. 

Yonrs verv truly, 

(Si^nied) ‘ * A. 0. XEAL, 

Vice ((' (U)mptroller. 

AOX/.MLL. 

Plaintiff’s ExiiiinT “EE.” 

Board of Peisonal ’Pax A])praisers, District of (''olnmt)ia, 

Washington. 

Room Mnnici])al Building. 


I’otomac Elec. Power Co., 
14th and (’ Sts. X. W., 
Washington, D. C. 


March 27), 1927. 


Attention Mr. Xeal. 


(Jen ri.!:MEN: 


This is to advise von that the Board of Personal Tax 
Appeal s after having taken into consideration all the facts 
adduced at the sp(‘cial heai'ing granted you on March 15th, 
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1927 arc ot* tlic o})iniou tiiat tlic assessment ay^ainst the 
Potoimu* Hleclrie Power Pompany should he fixed in the 
ainounl of* $(),282,d()2, willi a rt‘su*llaiit tax, at the rale ol* 
lour per cent as piovided hy law, of $27)1,294.48. 

Very truly yours, 

(Si-lied ) ‘ * PI I AS A. KPSSKLL, 

Attonivij for Dvlviuhuds. 

PAK/JL. 
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Plaintiff's Kxiiibit “EE”. 


Ulliee ol‘ the Assessor, Dislriet of Polumhia, Board of IVr- 
soiial Tax Appraisers, Washington. 

March 8, 1927. 

l*utoniac Electric Power Pompaiiy, 

231 14th St. X. W., 

Washington, J). P. 

Sir: 

You are lierehv iiotilied that the Board of i*ersonal Tax 
Appraisers, acting under the authority granted them by 
tile Act of Poiigress, approved July 1, 1902, and amend¬ 
ments thmelo, has not accejited your personal lax return 
for the curriuit fiscal vear. J'he Board of Personal Tax 
Aiipraisers, believing, from the best information at its dis¬ 
posal, that ymir return was made under a misunderstaiuliiig 
of the law, has made a tentative increase in your assess¬ 
ment, making your total assessment as follows: 

J'o all Tax (ui (Jross Eariiiiigs, $(>,282,302. Bate VA, 

Total intangible personal property in the sum of $— at 
$.50 per $100. 

If you desire you have the right of ajipeal to the Board 
of Personal 'fax Ajipeals from the action taken by the Ap- 
jiraisers, provided such ai>i)eal is taken with- fifteen days 
from the date of this notice. Apjieal should be made in all 
cases by ])ersoual ap])earauce if possible and a special date 
and time will be allotted you, if you desire, upon apiilication 
to that effect. 

The Board convenes at 10 A. M. and adjourns at 3 o’clock 
P. M. daily except Saturday, when it adjourns at P2 Noon. 

Bv order of the Board of Personal Tax Appraisers. 

(Signed) A. WILLIGE, 

Clerk of the Board. 
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Assessment is hereby fixed at —. 

Taiiij^ihle, $—. 

Iiitaiii*il)le, $—. 

I>y order ot* the Doard of Personal Tax Appeals. 

,')() I ’ LA INTI F F \s M X n 11JIT “ K Fj . ’ ’ 

l*ersoiial Tax for the Year Kiidini>* June JO, 10‘J7. 

Aeet. Xo. ir)‘)()74.]* 

[ First Half of Tax payahh* in Xovenilier 102(), one ])er- 
eeiit penalty on the tii’st day of each sneeecdinj*’ month. 

Second Half payable in .March 1027, one ])ercent ])enalty 
on the tirst day of each sncceedini*- month.]* 

The basis of this tax is yonr . 2 :ross earnini>:s in the Dis¬ 
trict of Folnmhia from July 1st, 1027) to June JO, 1!)2(). The 
tax covers ])ayments rcMpiii’ed for tlie hscal year extendinii; 
from ,I Illy 1, 11)20 to June JO, 1!)27, which payment must lie 
made in March, 1027. 

Fay to the Collector of Taxes, D. C. 

1027 taxc*s dne: | First Half Xovemher, 1020; Second Half 
March, 1027.]* 

Potomac Fleetric Power (\)m]iany, 2J1 14th St. X. W., to 

the District of Colnmhia, Dr. 


AsossincMit. Tax. 

I Tanjril»l(\l* 

nil Tax on (Loss Kaniin^js. Kato 1% 

I Kate .$l.SO iK'r 100.]* 

I Intan;;il»lo,l* 

I Kal(‘ .'./lOtlis of 1%.]* 

KocoiviMl Paynicnt. 


Total. 


•Jol/JOL IS 


Ainoiint |iai<l .‘i/31 27. 

I First Half (iiic Xovoinhor 10201* 
Penalty — lK*r cent. 


244.274.10 


'r«)tal bal.MiH’o Olio, 


7,020..12 


[•Words and figures enclosed in brackets era.sed In copy.] 
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Motion to Dismiss. 
Filed dune 10, 1927. 


Now come I lie derendanls in the above entitled cause 
and move to dismiss the orii^inal hill tiled herein for that: 

1. That the interest and dividends d(*rived from securi¬ 
ties purchased with snijilns or earnini^s of former years 
are properly included ainoni;: gross earnings for the jnirposo 
of taxation. 

2. That the rental derived from the lands and hnildings 
leased hy the plaintiff to others are propei’ly included among 
gross (‘arnings for tin* ]>nrpose of taxation. 

3. d'hat lilt* ]>laintiff is not eiitilletl to the rt*lief asked for 
nmler the facts st*t out in the hill tiled hei’ein. 

F. II. STFFIIFXS, 
Attinncjt /or Defendants. 

Fiat of Jnstiet' Statfonl. 

Lt‘avt‘ to tih* is granted, nnne pro time, in lien of the orig¬ 
inal motion to dismiss. 

WFXDFd.L F. STAFFORD, 

Justice. 


t>0 


Decree. 


Filed June 10, 1927. 


This cause coming on to he ht*ard upon the original hill, 
the stiinilation of counsel and the motion to dismiss, and 
having been argued hv counsel and considered hv the 
(\>nrt,— 

It is, this 10th day of June, 1927, adjiulged, ordered and 
decreed that the said hill ht* and the same is hereby dis¬ 
missed. 

WF.XDFLL P. STAFFORD, 

Justice. 
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From the foregoing decree the plaintiff notes an appeal 
in open court and the bond therefor is hereby fixed at One 
linndred Dollars. 

WKXDF.LL l\ STAFFORD, 

Justice, 

Mviuorandum. 

June 1(), 1!)27.—Undertaking on ai)peal, $100, approved 
and hied. 

.‘10 Assi(/uuK’nf (tf h'rrors. 

Filed June 1(5, 1027. 

*«***»« 


1. The Uonrt erred in dismissing ])laintiff\s original hill. 

2. The Uonrt erred in not I'endering a decree cancelling 
the assessments and taxes com])lained of. 

.‘1. The Uonrt erred in not granting the relief asked for 
by ])laintiff, under the facts set out in its hill tiled herein. 

4. The Uonrt erred in not tinding that the lew of the 
assessments and taxes c()m])lained of, as gross earnings 
within the District of Uolnmhia from the manufacture and 
sale of electricity, were without warrant or authority of 
law. 

.'). The (V)nrt erred in not tinding that moneys received 
from 

(a) Interest and Dividends. 

(/>) Rent of Land, Buildings and K(piipment were im¬ 
properly included in the assessmcmt for taxes comj)lained 
of, as a ])art of gross earnings of the ])laintiff derived 

solelv and exclnsivelv from the mannfactni’e and sale of 

• • 

electricity, as contem])Iat(‘d by law, and that the inclusion 
thereof and the assessments based thereon, were levied 
without authority of law and, therefore, irregnlar, illegal 
and void. 

(5. The (V)nrt erred in not tinding that interest and divi¬ 
dends and rent of land, buildings and e<ini])ment, imposed 
double taxation upon the plaintiff, and thereby produced 
an inecpiality, and that the said assessments and 
40 taxes so levied are unreasonable and arbitrary. 

7. The Uonrt erred in not tinding that the assess¬ 
ments and taxes levied and complained of were null and 
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void, and (*oiistituto<l an attvinpl to take tho plaintiff's 
property without dne* pr(K*(‘ss of law and just ooinpensa- 
tion. 

s. \i. i5()\vi:x, 

Afftnm-if for 

S(‘rvi(*e of copy of the foi'e^oiiii*’ Assiiiiinunit of ha*rors 
is herehv aeknowledi;-ed this Kith dav of dime, K>27. 

F. ir. STKIMIF.XS, 
Aftorncjt fur DvfruAattis. 

Ih’siffUdliuii uf lu'curil. 

Filed dime KI, 11>27. 


d’he I)laintiff her(‘hy designates the following;’ iiapm’s as 
the record on appi*al in tin* ahovi‘ entith‘d cause. 

1. l>ill of Foinplaint and exhihits. 

2. .Motion to Dismiss (lih‘d dime 10 27). 
d. Stipiilatimi and exhihits. 

4. Decree of ('onrt with notation of apjieal. 
r>. .Meinorandimi of a])])t‘al hond. 

0. Assiiiiiment of Frrors. 

7. 'riiis desii*nation of ri‘cord. 

S. H. F>()\VFX, 
Afforucif fur Plaintiff. 

S(‘rvic(‘ (d‘ (*opy of the fon'.iioim*’ Desij^nation of 

41 K(‘cord is horehv acknowledi*ed this Kith dav (»f dime, 
1027. 

F. II. STFdMIFXS, 
AffnniPif fur Dafrndanfs. 

42 Siipreiiu* (^>llrt of the District of Folnmhia. 

I'xiTKn St.atks or AMi:inr.\, 

Pisfrii f of Puhnnhia, .vs; 

I, Frank F. rimninirham, (Merk of the Sipireme (^)llrt of 
the District of (^iliimhia, lierehv certifv the forei»oinu* 
])ages niimhered from 1 to 41, both inclusive, to be a true 
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and correct transcri])t of the record, according* to directions 
ot* counsel lierein tiled, co])y (d* which is made ])art ot‘ this 
transcrij)!, in cause Xo. in Kiinity, wherein Potomac 

Electric Powco’ Company, a (N)r])oration, is PlaintitT, and 
Cnno Jl. l^ndol})!!, et al. Commissioners ot' the District ot* 
Colnmhia, are Defendants, as the same remains ni)on 
the hies and of record in said (\>nrt. 


In t(‘stimony wh(‘r(‘of, 1 Ino'cninto snhscrihe my name and 
ahix the seal of said Court, at the Ciiy of Washington, in 
said District, this *J4th day of Octohei*, 1927. 

[Seal Snpi’enn* Court of llu‘ District of (^olnmhia.l 

FPAXK K (d^XXlXClIAM, 

('Icrk. 

Kndors(‘d on cover: Disti’icl of Colnmhia Sn])i*eme (\)nrt. 
Xo. 4()r)r). Potomac* Kh'ctiic Powt*i- (\)mpany, a corpora¬ 
tion, aj)])(‘llant, vs. Cnno 11. Pndolph, d. Franklin Bell, and 
Fr(‘d(‘rick .\. Fenning, Coinmissionei’s of the District of 
Colnmhia, (‘I al. Court of A])p(‘als, Disti‘l(*t of Colnmhia. 
Filed Oct. 2."), 1927. ll(‘m*y W. llodgi‘s, clerk. 
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Court of Appeals of the District of Columbia 


Xo. 4(>r)G. 


Washinctox Kailwav iV: Hlpxtkic (V)Mpany, a C^orpoi'ation, 

Apj)pllaiit, 


vs. 

Crxo II. Kri)()Li*ii et al. 


a Sii|)reine Court ot* tlio District ol* (V)liiinl)ia. 

Xo. 45S2‘J. Kitpiity. 

Washington Hailnvav tV: Kmx’tkic Company, a Corporation, 

PlaintitT, 

vs. 

Ctno II. Krnoi.pii, J. Fhankmn Bell, and Fredkhk k A. 
FcMiniiii!:, Coinniissioncrs ol* the District ot* C^oliiinhia, and 
Chatham M. Towtu-s, Collector ot* 'Faxt's ol* tlie District 
ot* Coliiinhia, and District ot* (V)lnnihia, a Municipal Cor¬ 
poration, Defendant. 

United States of America, 

District of ColumhiUy ss: 

Be it renieinhered, that in the Su])renie Court of tlie Dis¬ 
trict of (^oluinl)ia, at the City of Washini*ton, in said Dis¬ 
trict, at the times h(‘reinafter mentioned, the followin.s: 
papers were tiled and ])roceedin,i»:s had, in tlie above-entitled 
cause, to-wit:— 


1—If)5Gn 
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Bill. 

Filed dune :;i), VMl 


In tile Supreme (’(»nrl ofllu* histi'iet ol‘(‘elnnilna. 

Xo. ddSlJ’J. Fpnity. 

Washington Iiah.wav iS: Flectiuc (’omcanv, a Corporation, 

Fla ini ill', 

vs. 

CcNo 11. Frnoi.i'ii. d. I’ranklin F>ell and Frederu k A. 
I‘\*miiim‘, 1'omniissioneis of tin* histriet ot* Colninlna, and 
( hatliam M. 'Towers, (’olN‘elor of 'rax(‘s ot‘ the Fistriet 
of ('oinmiha, and Fist riel of (’olnnihia, a Mnnieipal C'or- 
poration, 1 ^‘fendants. 

d'o llie Supreme (Nmrt of the Fisti’iei of (’olnnihia, hold- 
in,if an epuily ('(unM foi* said Fistriet: 

1. 'Till* plaintiff, the W'ashiiinton K’ailway tV: Fleetrie 
(’ompany, a h<»dy corporate, duly incor’porati‘d nndm* the 
laws of the Fnited States, hrinifs this suit in its own iT.iiht 
and on its <>wn ht‘half. 

'2. 'The defendants, ('nno 11. liiidolph. d. Franklin Hell 
and f’i‘ed(‘rick A. I’'enniii,u an* citi/ams of tin* Fnited States 
ami r(‘si»lents of the Fistriet of (’oinmhia. and ari* sued as 
(’ommissioners of the Fist rict <»f ('(dnmhia, ami (’hatham M. 
’Towt'is, a resi<h‘nt of the Fistriet of (’oinmhia is sued as 
(’olleetoi- <»f 'Taxes of the Fist riel (»f (’oinmhia. and tlu* de- 
lemlant the Fistriet of (’oinmhia is a mnnieipal <*orporation 
and is sued in its own ?’ii»ht. 

l\. I lei'elofore. to wit. t he Washington lhailway tV: Fleelrie 
(’ompany was incorporated as tin* Washini'ton iV: (in‘al 
Falls Fh*rt!ie Failway (’ompany nmh*r provisions of an 
.\et of (’oimress approv(*d duly ‘_!!h 1S!)*J. Hy an Act of 
(’oimress approved dnm* d, FdOl). it was provide«l 
2 that tin* Anaeostia iV: Folomae Fivi‘r Failroad (’om¬ 
pany. Hriiihtwood Failway (’ompany, (’apital Hail¬ 
way (’omj)any, (’ity vV Snhnrhan Hailway (’ompany, (A)- 
Inmhia Hailway (’ompany, (h*or.i»:etown vV: Tennallytown 
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Kaihvay C'oni|)aiiy, ]\k‘tii)|)ulitaii Kailroad CV)iiii)aiiy, Wash¬ 
ington iV: (Jrpat Falls Fluetru* Kail way Foinpany, The Wasli- 
in^^ton iV: Kockvilk* Kailway ('oinpany, 'The Wasliin<:;ton, 
Wo()(lsi(l(* iV: Foivst (lUai Itailway cV: Kowcm* Fonipany, and 
the Washington iV: (den Folio Kailroad Foinpany Mii,i»iit enter 
into conti’ac'ts with the plaintilV lor the use (d* their re¬ 
spective roads, or any part tlu‘reol‘, and authorizing; said 
plaintilV to elian.i;!* its corporate name to any other (*orpo- 
rate nanu‘, which action to chan.i;t‘ its name to that of the 
Wasliin.aton Ikiilway iV: Fleeti*ic Fompany was Ino’etofore 
taken, to wit, January Jl, IJhfJ, as (‘vidmiced hy a certili(*ate 
liled with the Ke(*or(h‘r of Deeds ol'tlu' District of (’olnmliia. 

The act t'nrthm- specilically provide<l that the plaintilT 
could acipiin* and InJd stock in any street railway corpora¬ 
tion named above and could provide tor the payment ol' 
same hy issnini;’ additional amounts oi* its capital stock, or 
hy issnin;; its bonds, or both, or other oblii;ations. Said 
act also provid(‘d, anions; other things, that th(‘ plaintil’l* 
could purchase tin* estate, property, i-i.i;hts and i’ramJiises 
ol* said railway corporations. Said ad i'nrtlun* [irovided 
that the iilaintilT may ac(]nire and hold shares ol‘ the capital 
stock or other siM-nrities ol* any cominuiy snpplyin.i;' or 
under contract to supply electric power to it or to any ot* 
the corporations whose shares ol* stock or whose properly 
and rranchises it is anthorizc'd to acipiirc* under said act ; 
and as a part ol* any contrac t Tor the supply ol’ sai<i jiowm* 
tin* jJaintirr may e.\chan.i;e its stock and secnritii's Tor the 
stock and secnriti(‘s ol' any such electric power company and 
i;uarant(*e the securities ol* any sucli power ('ompany. 
.’j Jhat ninh*!' tin* provisions ol* said act the jhaintitl* 
owns the stock ol* tin* Dotoniac kik*ctric Dowei’ Fom- 
[»any and under the provisions ol* a c(*rtain mort.i;age or 
deed ol* trust it has pled^(*d the same with the L'nited 
States Mortga^;e cV: Jh-nst Fonipany, as d’rnsti'e; that niiiler 
the provisions ol* said ad the plaintill* assnnn*d tin* obliga¬ 
tion ot* guarantor for certain of tin* bonds of the said 
Potomac Fle(*t]‘ic Power Fompany. I'nder tin? i)rovisions 
of said Act of Fongres> tin* plaintiff ha- const meti*d and 
now maintains expensive and valuable underground lines 
and overhead lines for the o])eration of street railways, for 
the purpose of supplying transportation within the Dis- 
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trict of roluni])ia and tlit* State of Maryland, a large nun:- 
l>er of siieli users of transportation alTorded by tlie ]>lain- 
tiff being (‘iigaged in activities of the governments of tlie 
Tniteil Stat(‘s and tlie District of Colninbia; that the ]>lain- 
tilT is the owner of valuable franchises and other property 
and is a public utility within the terms of the Act of Con¬ 
gress approved Mar(*h 4, 191*), creating the Public Utilities 
Commission of the District of Columbia. 

4. That in tlie Act of C’ongress approved July *29, lS!t2, 
27 Stats, at Large d2r), relating to the plaintiff, it is jiro- 
vided: 

“Sec. 7. That said railway company shall, on or before 
the fifti*enth of January of each year, make a report to 
Congress of tlie names of all the stockliolders therein and 
the amount of stock h(‘ld by each, togetluu’ with a detailed 
statenamt of the bonded and other indebtedness and the 
riM'cipts ami (‘xpenditures, from whatever source and on 
whatever account, for the ))receding year emliug December 
the ihirty-lirst. which report shall be verilied by allidavit 
of the president and secretary of said company; and if 
said report is not made at the time specified, or within ten 
(lavs th(‘r(‘after, it shall be the dutv of the Commission<‘rs 
to cause to b(‘ instituted judicial ])roceedings to foi'feit this 
chart(*r; and said <(nni)anjf sItaU jnitf /o the District nf 
('fitinnhia, in lien af personal taxes nptni personal propertji, 
inclndina t ars and motive }>o}vet\ each pear fonr pt r centum 
of its pross carninps, n hit h amount shall he papaide to the 
colle( tor o/ fanes at the times and in the )nanner that (dher 
iif I CS arc nufc due and paipflde, and subject to the same 
/nualtif s on arrears; and the franchise and }fropert>! 
4 of said compantf, both real and personal, to a suffi¬ 
cient amount, tnaif be seized and sold in satisfacfion 
th( reof, Its mar proridt'd bif Ian' for the sah' of tdhi r prop- 
erf}! for fanes; and said per centum of its pross carninps 
shall be in lieu of all (dher assessments of personal taxes 
upon its properf}!, used stdelji and exclusirelp in th(‘ op¬ 
eration and manap(‘ntent of said railnap. Ds retd estate 
sJtall be taxed as other real estafi- in the District: Drorided, 
that its trades and derated raiUrap structure shall not be 
taxed as real estate.'' 
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Hull ])y Act of • cj:::i1(nI “An Act to extend tlie 

route* of the Kekin-:ton cV: Soldiers Home Rnilwny Co, and 
tor other purpose's," approved dune 10, iStHi, the time for 
filin.i*’ said report to ('on.ni-(*ss is r(*<pn]*ed to he on or be¬ 
fore the 1st day of February in (‘aeh y(‘ar: that to wit, on 
July 1, 1002, the Oon.^ress of tin* Fnite l Stat(‘s in an act 
entith‘d “An Act makini*- aiipropriations to provide for tlie 
expenses of tlie Oovernmimt of tin* District of Foliimbia 
for the fiscal year endin- dnin* MO, 1002 and for other iinr- 
poses, 02 Stats, at Lai*.i*(‘ 017, chapti*!* 107)2, s(‘ction 0, 7)111 
juirairraph, direct(*d : 

“Each iiational hank as tin* trnst(*e‘ for its stockholders, 
Ihronnh its presid(*nt or cashie*]-, and all oth(‘r incorporat(*d 
hanks, and trust companies, in tin* Disti-ict of (\)himl)ia, 
throno-h th(*ir pr(*sid(*nts or cashi(*rs, and all -as, electric 
liiihtin-, and t(*l(*phon(* compani(‘S, thron-h tln*ii‘ j)rop(*r 
onic(*rs, shall make* afliflavit to tin* hoard of p(*rsonal tax 
appraisers on or l)(‘for(* the first day of An-nsf (*ach year 
as to tin* amount of its oi* th(*ii' —ross eai’iiin—s fru* tin* ])!*(*- 
eedin-year endin-the thirtieth day of Jnnernnd shall pav 
to the collector of taxes of the District of rolnmhia p(‘V 
annmii on siicli -n)ss earnin-s as f(»llows: Each national 
hank, and all otln'r incor]»orat(*d hanks, and tiaist com- 
iuini(*s, r(*sp(*ctiv(*ly, six p(*r (*cntnm: each -as company, 
fiv(‘ per c(*nfnm; <*ach (*l(*ctric li.-htin- and t(‘h*phon(* com¬ 
pany, four p(*r c(*ntnm. And in addition thereto tin* n*al 
(*state own(*d hy each national or otln*r incorporated hank, 
and (*ach t rust, i»as, elect ric li-ht in- and t(*h‘phoin' company 
in tin* District of Folninhia shall Im* fax(*d as otln*r r(‘al 
(‘stat(* in said Disfri(*t: Provid(*d, ^Hiat sfn*(*t railroad com¬ 
panies shall continin* to ]»ay tin* four ])(*!• (*(*nfiim p(*i* annum 
on^ th(*ir -ross i*(*ceipts and (»tln*r tax(*s as pi‘ovi(h*d 1)y 
(‘xistinir laA\, and insni’ancc* compani(*s shall continin* to pav 
the one and one-half ])er (*entnm on ]n*(*minm I’eceipts, as 
provi(led hy section six hnndr(*d and fifty of tin* (^xh* of 
the District of Foliimhia. That so much of the Act ap¬ 
proved October fii-st, (‘i-htei'ii hnndr(*d and nin(*ty, (*ntith'd, 
‘An Act to ])rovide for the incorporation of trust, loan, 
mortem, -e, and certain other corporations within the Dis¬ 
trict of (‘olnmhia’ as is inconsistent witli the ])rovisions of 
this section is hereby repealed.” 
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o ^ That on to wit, F(*]»niary 1, ID^G, tlie plaintifT 
in obedience to said Act of (Vniiri’ess approvcul July 
lSt)i2, throni;li it< proper olliein-s, math* atTidavit to tin* 
(^on,<j:ress rd tin* I nit(‘d Stat(‘s, ainoiii;: other thiny:s, as to 
tin* amount ot its ufross earninn's toi* the pree(*dinL!f y(*;ir 
endinir December ol, 11 ) 20 , within the District of (\)Ininbia 
from stn‘(‘t railway operations, as contcmplate<I by said 
Act, to th(‘ amount of .'r4,npi,f):ir).r)l. Pnrsnant to the re- 
pnest of ainl in accoj-dance with tin* cnst(nn and pi’actice 
ndlnn-ed to since March :;i, 1!)2(), the plaintiff on .March .‘1, 
lf)2f; thromrli its ])rop(‘r otTicer tihMl with tlie Board of Per¬ 
sonal Tax .\ppi-ais(o-s a stateTiient showinir tin* amount of 
its jrross enrninirs wifliin th(‘ District of (\>lnm])ia f(»r the 
precedintr year (‘iidiiiL:- DecemlM‘r .‘B, U)2r>, a copy of whicli 
statememt is herewith tiliM), mark(‘(l Iv\hi)»it ‘‘A", and 
prayed to ]>e taken and r(‘ad as a j)art of this ])ill. 

G. rimt the plaintiff jointly lo’odnces electricity by pro- 
cess(‘s (»f maniifactnre by Hie conv'e?-sion of raw mat(‘rial, 
sncli as coal etc. which have l)<*en pin’chas«*d bv money from 
its capital and its net sni’pliis ot earninu's oi foi'inci* yi^ars 
and wliich lias be(*n add(‘d to its capital: tliat lari^i* sums are 
iiscmI to buy those raw mat (‘rials. 

That under the j>r()visions of an .\ct of f^^n‘_^r(*ss ai»- 
proved February 4, 1SS7, as amend(‘d Jnn(‘ 2!), lOOG. April 
FT lOOT Jnn(‘ IS, IPIP, ^^ay 2D, 1017, Am^mst 10, 1017 and 
February 2S. 1020, for tin* remilati(m of Interstate Toin- 
merce, and nnd(‘r similar pi’ovisions of tin' .\ct creatinu’ tin' 
Public rtiliti(‘s F(»mmissi(m, api>roved March 4, 1012, an 
cxchan,ir(‘ or fnrnishini*- of c(‘rtain faciliti(‘s with and to 
oth(‘r (‘l(‘ctric railways and pnidic ntiliti(‘s is provid(‘d and 
I'ctpiired; that the plaintilf has tnrnislied and now fnrnish(‘s 
by way ot such exchanLifi* of faciliti(‘s, c(*rtain (‘h*c- 
tJ tricity frenn which th(‘r(‘ conies back to tin* plaintilT 
as a part of (‘ompi'iisat ion n'cc'ived from sncli (‘X- 
clianiri* or fnrnishiim- of faciliti(‘s, tin* caintal used in the 
ori<rinal pnrchasi* of raw niat(‘rial, and wlien it thus conn's 
back to th(‘ plaintiff, it is retni in'd to capital: that a portion 
of said surplus or (‘arniniis of fornn'r yi'ars, iiiclndinir (‘arn- 
inirs tr(»m trans]M)rtation and on which a four ])i‘i* centum 
tax has bei'n jiaid. and a portion of which has i)(‘(‘n add(*d 
to its capital pendini;; tnrtlu'r demands, has been invested 
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ill iiitorost and dividcMid-payini*' socuritios, from which an 
income is received in the amount hereinafter stated; that 
under provisions of tin* Act of (\)n,i*ress approved June 5, 
1!)()0 it has ent(‘i’(‘d into c(‘rtain conti*acts witli certain street 
railways, tlu‘r(‘in m(*ntion(‘d, for the exchanire of facilities 
and r(‘ntal of epni]nn(‘nt, and a portion of which has been 
ri‘tnrned to ca])ital, and a ])art of whi(*h has become invested 
as aforesaid; that under the ]>rovisions of said Act ap¬ 
proved June T), inoo, tin* plaintitT owns the stock of the 
Potomac File(*tric Power Tompany from whom it receives 
certain dividends; that said Power Company has paid a tax 
of four ])(‘r (‘(‘iitnin n])on its revenues out of whicli said 
dividends have l)(‘(‘n declared; that the ]>laintifT owns cer¬ 
tain land and hnildimrs, riirhts of way, oas(*ments, etc. upon 
which it ])jiys a tax as other r(‘al estate is tax(‘d in the Dis¬ 
trict of Colnmhia and from which it received a rental as 
h(‘r(‘inaft(*r stated. 

7. That on to wit, April ‘10, 1020, the plaintitT received 
from tin* P>oard of Personal Tax A])praisers a communica¬ 
tion advisini*' plaintitT that (h*f(‘ndants had included in its 
d(*t(*rniination of i»i*oss (*arniims within the District of 
Colnmhia from stre(*t railway o])e rat ions for tin* pr(*c(*din<^ 
y(*ar (‘iidini*- D(‘ceml)ei* 01, 102r), the sum of $5,273,772.51, 
a copy of whicli is ln‘r(*with rd(*d, mark(*d Fxhibit 
7 “IV and praved to Im* tak(*n and read as a ])art of 
this bill. 

In r(*spons<* to said last eomnmiiication, tin* plaintitT on 
to wit, .May 4, l!t20 address(*d and inaih*d to tin* defi*nd- 
ants ono c(*i‘tain (Mninnniiication in wliieli tin* plaintitT alsf) 
noted its desire* and inte*ntion to app(*al to the Board of 
lN*rsonal Tax Apjn'als from tin* action tak(*n by the Board 
of Personal Tax Apprais(‘rs in d<*terininin<»- the snm afore- 
saiel and in inclndini*’ therein as a part of i*ross earnings 
for the y(*ar (‘ndiiiL*- I)(*ceinber 31, 1!)25 cretain items 
wln*reby tin* total assessment of i^i'oss (‘ai*nin,i»s of $5,273, 
772.51 was so det<*rmined, a copy of which (‘ommnnication 
of tin* ])Iainliff is tih‘d her(*with, maiked Fxhibit and 

pi'ayeel to b(* tak»‘n and r(‘ad as a part of this bill; that the 
said snm so (h*te*rmined should be* s(*t aside* feir the reason 
that the* eh'tVnelants e*]i*e*el in re*ae'hinu- the* snm so stated, in 
that (*ertain items we*re* impi'e)pe*rly incliiele*d therein, the 
same in imwise feermim*- en* e*emstitntin,<>- any part of gross 
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onniiniis of tin* ])laintirr I'roin street railway oj)erations 
1 * 01 ’ tlie year (Midiniu- Dc'ceniiu*!’ .‘ 11 , IJl'J.*), and wliieli ini- 
})ro|M*i’ly inelnded itt'ins, are as follows: 

{(/) dividends ainoniiliiiu' lo rj;S40,(M)() on stock of tin* 
Pohnnae l*deetri(* Power (’oinpany owned and controlled by 
the plaintiff; 

(h) I\*enl of e<|nii»inent and fnrnishini;-of jiower amonnt- 
in,n' to .otJd.od: 

(e) Pont of buildings and otlno’ propin’ty anionntin.i; to 

which last two ainonnts w«‘re I’eciMVcHl from c(*rtain street 
railways owned or <‘onti’olled by said plaintiff; tliat the 
aforesaid itmns in fa(*t represent ainonnts I’eceived from 
c(*rtain snbsi«liaries of the plaintil’f and which accrue or re- 
snlt from certain intereoiporate r(*lations anlhoi’ized and 
existin^- nn(h*r the pro\isions of said Act of ('on,u:ri‘ss a])- 
pi’oved .Inm* o, PKMl: that said subsidiaries have paid 
S Innetofoie the i’t‘(pr!]’»‘d ])m' centum tax on their 
sev(‘i’al Lifoss eai’nin.es for tin* riMpiisite jxM’iod. 
Fnitherinon*, (‘i’r<n‘ was committed in tin* inc'lnsion of, and 
likewise there .'lioiihl 1 m‘ exeln(h‘d from said amount of 
uross earninus, th<‘ followini;- additional items because not 
forminu' anv part of uross (‘amini's from str(‘et railwav 
(»perati<*ns foi* the ])(‘i’iod mentioniMl and bein.ii:, to wit: 

{(/) Amonnt receivi'd for fnrnishinu’ of |)ower to un¬ 
related ntilitit's :^‘24,44r).07; 

(e) Pse of e(|nipm(Mlt 5 ^ 41 ).oO; 

(/) Pst* of tracks by nni’(*laled utilities $r),7Mth02; 

(//) b*ent of bnildinus and otlno’ in’opm’ty $4,210.1tt; 

(//) Pn(‘lainn‘d mont'V found on cars 

Fnrthminoi’e error was committed in the inclusion (»f, and 
there shonld likewise be exelmled from said amount of 
i»:ross earniniis ih'termined as aforesaid, for the year iMidini;’ 
Decembm' .‘11, UkJ.'): 

(/) Amounts rt*ceivt‘d from md capital or sur])lus ac- 
cnmulat(‘d from (‘arnines of foiiner years and represented 
bv :til2)1.4.‘').'').lS, eoverinii’ intiu’est fi’om bonds and notes of 
certain of tlu' subsidiary comjianies hereinbefore men- 
t ioned: and 

( 7 ) the sum of :ii.').'),t‘)(‘):i..')4 rt*])n‘S(*ntin.i»: interest from in¬ 
vestments and uj)on which said surplus or capital repre- 
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n-; aforesaid llu‘ said jxT (HMituin tax was j)iwioTisly 
j)aid prior to l) 0 (*oniiip 4 * a ])art of said surplus or capital 


and wliicli tlu‘i*cfor(‘ do not pro])(‘rly form or constitute any 
])art of li’i'oss caimintis d(‘rivi‘d fi’om the fuiaiisliin^ of 
ti'ansportation for tlu* year ending* December dl, 1025, as 
(*on1emplat(*d by tlie Acts of (\m<;rcss a])])i‘oved July 20, 
1S02 and Jidy 1, 1002, and (‘(uisiMpiently not subject to a 
tax of four per CTUitum tliei’eon. 

8 . d’liat to wit, on May Id, 1020, the plaintiff through 
its ])i-oper othccu-s and repri'scmtatives was hoard before 
the T)oai*d of Personal Tax A]T]T(*als, when and at which 
tim(‘ the ]>laintil‘f pi*(‘S(‘nled (‘vichuuM' to show that its con- 
tiMition as to tlie anuumt of tin* taxabh* u^ross eaiui- 
it ings sliown in its said I’eturn to tlie lloai’d of Per¬ 
sonal d’ax Appi’aiscu's, dat(‘d March d, l!)2b, for the 
y(‘ar (mding Decembiu' dl, 1025, should b(‘ acce])ted and 
foi*m the tru(‘ basis foi* assc'ssTnent of a tax of four per 
centum lh(‘ri‘on foi- tin* fiscal year extmiding from July 
1, 1025 to June dO, l!)2b; that llu‘ said Act of (5)ngr(‘ss ap- 
])rov(Ml July 20, 1S02 and July 1, 1002 jiroviding for a tax 
on the gi'oss earnings of lh(‘ jilaintiff, (*ontem])lat(‘s that 
gross eai'uings sliall bi‘ the in(‘o]U(‘ dm’ived from the fur¬ 
nishing of transportation within tli(‘ District of Columbia; 
that said Act of Pongress provid(‘d in efb‘ct a tax upon 
the fi‘anchis(‘s of tin* ]>laiiiliff usetl in the furnishing 
of transportation aforesaid; that tin* plaintiff is ad- 
\'is(*<l, believ(‘s and tliei‘(‘foi’(‘ aveu's that said Acts of (5)n- 


gr(‘ss do n(>t (‘onteinplate, nor i'e(|uir(‘ the iiK'lusion in gross 
earnings, f(U‘ th(‘ pnr])f)se of assc'ssmmit and the imjTOsition 
of a tax of foul’ ])er c(‘ntum tluu’i'on of any iuconu* r(‘pr(‘- 
senting dividmids r(‘ceiv(‘d from the ownership of stock 
of th(‘ Potomac hlh‘ctric Pow(‘r rom])any held under the 
Act of Pongress ap])rov(‘d Jun(‘ 5, 1000, nor any dividends 
i’(*(‘eiv(‘d from the owinu’shi]) of stock in any of the several 
I’ailways mentioned in said Act of C’ongress, nor from any 
I’ental of (‘(piipment or for reimbursenuMit for the fui’iiish- 
ing of p(>w(‘r iimhu’ any contracts made with the said sev- 
ei’al str(M‘t I’ailwavs named in said Act of Congi’ess, nor of 
any incoim* from earnings of fornnu’ years and which had 
b(‘(‘n a<l(h‘d to surplus or capital and upon which said per 
centum tax was previously paid and which would there- 
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Ion* <‘X('In(I»‘ siK'li items I'l-oTn jukI :is ;i onrt of .i*ross earn- 
io^s for tin* vein* eiidiiin’ IIocimiiIkt .‘51, Itl'J."), tin* same not 
1 iiii" or C'oiislit 111 iiiin’ any jiart ot saiil i*‘ros< carniiiLTs 
derived I I’oin the 1 ni'nislnn.LT el 1 ransporlat i(ni and not so 
(*ontein]»]ated by tin* Acts at‘or(*said, and, tlier(‘l*or<‘, not 
subject to a lax (d* four p(‘r e(‘nluni lliei-eon, all ot‘ wliieli 
items beiny m<»i*e partienlarly set (nit in pai'a;;rai)b 
10 7 lu*n*or. 

0. 1 iiat not wit iistandiny said ap|>(‘al ta!\i‘n as 
*iIoi(‘sai<I, tile said l>oard ol Personal lax App(*als anirnu‘d 
tin* a(*tion of tin* Hoard id' Personal 'bax Appi’ai-ers, as 
a])pears in a e<nnmnnieation dated May 14, 1!>-J(;, herewith 
tiliMl and maiked Kxhibil “I)," and jirayed to be taken and 
r(‘ad as a part ot this bill; that nioi‘eo\'er, mdwithstainlim; 
said appeal, tin* der<‘ndants named hei'ein and tin* said 
Hoard oi Personal 4’ax Appraisers of tin* |)isti-iet ot’ 
( olnmbia, del(*L;at(*d to aet by tin* said .\et id’ ('onufross 
aj>prov(*d July 1, ptO'J, went throiiiih the form cd’ assessimLC 
and h*vyin! 4 : a tax of tour p(*r (•(‘iitnin Tor the lis(*al year 
(‘xt(‘ndin.Lr IVom July 1, 1!)l>.‘) to .Inin* .‘Id, PfJt;, as a ])art of 
.i*ross (*arninns for tin* yt*ar (*ndiny l)t*e(*niber .‘ll, ptik"), on 
di\ id(*nds Ironi the said eh*rtrie p(»W(*i* eompanv, r(*nlal of 
(*<piipnn*nt and amount r(*e(*ived from the fnriiishiim- 
ol pow(*r to tin* said str(*(*l railways, and wliieli it<*ms 
in fact n*j»r«*sent rev(*mn*s from subsidiaries of the 
plaintill and rt*snltiny' 1 roni int(*reorporat(* r(*lations 
and for ])rop(*rty own(*d or controlled by tin* plaintiff under 
tin* provisions of tin* Aet ajiprovi'd .Inne .'), PMM), and also 
w«*nt thron.uh such form of so ass(*ssin.u and taxin;*- annmnts 
r(*(*eiv<‘d for the fnrnishiny (d‘ pow(*r and rental of tracks 
and (‘(piijunent to uni-(‘Iated ntilili(*s, oi* p(‘rMms, as \v<*ll 
as on capital oi* surplus constituting* in part (*arniniL^s 
derived from tin* furnishiipi;* of t!‘anspt)rtation of former 
\(*a]s and \\hii*!i sanl it(*ms art* ln*i‘(*inb(*fori* more* jiar- 
licularly s(*t (Uit in paraura])h 7 ln*ri*of, and for which said 
trross (*arninus d(*terniiued, as afon'said, tin* ])laintiff was 
loi\\ai(h*d a tax bill, a cojiy ol which is ln*i*ewith mark(*d 
lixhibit l*j and prayed to b(* tak(*n and i*(*ad as* a riart 
of this bill. 

10. That said assessm(‘nt was b‘vied notwithstandim*: tlie 
provisions ot Acts of (Nuurri'-s a])pi*ov(*d .fuly 2!l, 

. 1. 1 • t *2, ])rovidiu^' in part that plain¬ 
till shall pay in addition to the said four per centum 
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tax on ♦^ross oarniiiics derived I’roni tlu' rinaiisliiiiu: ot‘ trans¬ 
portation witliin tlio District of (N)luinl)ia, a tax on real 
estatt* owned bv it as other r(‘al estate is taxed In said Dis- 
ti’iet of ('olinnl)ia. 

11. That thereart(‘r, to wit on May ‘JS, tlu‘ 

plaintiff ])aid to tlu' ColhM'tor of TaX(‘s of tlu' District of 
Do]nnd»ia tlie snin t)f $174,041.4(). ]'(‘])n'sentini;‘ t]i(‘ last hall* 
of the tax on real estate' owihhI by it in th(‘ District of 
(\)Ininbia for the y(‘ar endin.i;' rlune dd, Itldb, ainoinitiny 
to $10,S()4.(H) and a tax of foni’ p(*r centum foi* tin' tiscal 
y(‘ar extemdini;- from July 1, l!)“2r) to dune ‘10, 11)20 upon 
jLrross (‘arnini::s of the ])laintil'f for the ye'ar endin'^* Decem¬ 
ber dl, 1027) amonntinu’ to $10d,t)77.40, dei’ivi'd from the' 
railway op(*rations within th(‘ Distinct of Columbia: that 
plaintiff fnidher caused to be s(mt to said Collector of 
Taxes a communication nndm- date of Mav 2S, 1020 in whicli 
it stat(‘(l that the said sum of $10d,077.4t) r(‘])r('S(‘nt(‘d a 
tax of four ])er eentnm for the* (i-cal ye'ar extendim;* from 
♦Inly 1, 1027) to June dO, 1020 on the* u’ross (‘arnin,*;’s of the 
plaintiff for said ye'ar (‘iidinu’ Dece'mlxM* dl, 11)27), .and all 
that was ])ro])erly due on account thereof, which said sum 
thma'by temdered was acce])t(Ml by said Colh'ctor of Taxe's, 
as li(*reinafter statexl, thereby exclndin.'** th(‘refrom the 
Slim of $47,7)14.02 bean.i;’ a tax of foui* jx'r cemtnm for tin* 
tiscal year extendim;: from Jnlv 1. 1027) to .Inm* d)\ 1020 
on interest and dividends and rent of {Mjuipnumt and tracks, 
fnrnishiim: of ])ow(‘]’ and rent of bnildin<ys and prot)(‘rly, 
more ])articnlarly set out in ])arai*a‘a])h 7 hei’ef)f, wliich was 
im])ro])erly and ille<*‘ally included by the said Hoard of 
I*(‘rsonal Tax Ap])raisers as .^’ross ('arninys of tin' |)lain- 
tiff for tlie said year endinu' Dec('mb(‘r dl, 1027), and tliat 

th(' collection of which l.attc'r sum th(‘ u-oxanaiment 
12 ot* tilt* Distinct of (\)lumbia is not dt'oeiithnit upon to 

dis('hai\u(‘ any of its municipal functions, a co])y of 
which is lu‘r(*with tiled and markt'd Exhibit “h'”’ and jirayed 
to b(* takt'ii and rt'ad as a part of this bill. 

12. That tlu'renfter, to wnt on June 7,1020, the dt'ft'ndants 
}i(‘n*in sent a communication to tlie ])laintilT aokin)wl(*d*_*im*: 
the receipt of the sum of $10d,077.40 ])aid on .May 2S, 1020, 
but demandini^ the plaintiff to pay the additional sum of 
$47,7)14.02, in default of which distraint would lx* made n))ou 
the property of the plaintiff to secure payment of said 
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amount of taxes alleged to bo diu* by the said defendants, 
a copy of which is herewith filed and niarkiMl Kxhibit “(i" 
and prayed to be taken and r('ad as a ])art of this bill. 

13. That said Acts of Congress a])i)roved duly 21b 1S1)2 
and July 1, 1902 pi'ovide, among other things that said tax 
of four j)er centum ])er annum on gross (‘arnings of a street 
railway company li'vied under the ]n*ovisions thrreof, shall 
become due, payable and collectible at the sann* time and 
times as the general tax upon real estate in said District, 
and shall b(‘ snbj(‘cl to the sann* pcnalti(‘s for non-jiaynuMit. 
thereof until distraint or salo as therein tirovidrd; that 
wlien the said taxrs due and i»avable (‘ach vtmr shall not 
be paid on or bofore tin* 1st day of duin* of each vi-ar, 
then in that event the Colh'clor of Taxes of tin* District of 
Columbia, oi* his d<*pnty, may distrain snllici<*nt goods ainl 
chatti*ls found within tin* Distinct of Columbia ami belong¬ 
ing to the ('orporation charg(*d with such tax to ])ay tlie 
tax(*s remaining duo, under the ]H’ovisions of said law, 
from said corporation, together v.dth tin* pi'iialty th<‘i-(‘fm 
and the c(»sts that may ac(*riie, am! fi>r ininf of such fifouls 
aufi ( JfdffrJs saifJ ('oUcefor of Tuau'S utau Irrif upou awl 
Si'll (it aucHon the rstatc awl inti'rest of such t'orporafiou 

iu ait if jtarci'l of laitti tit the sa'ul hislrtcf: and in tin* 
1.3 cas(‘ of tin* l(*vv on anv estati* oi’ int(*r(*st in land, 

tin* pi*oc(*eding snbs(*«|uent to sale tln‘rt*of shall 
be tin* same as now’ ])rovid(*d by law’ in tin* cas<* of sah's 
for arr(*ars of taxes against real estati*; and in tin* (*ase 
of distrain of t^ersonal t)ro|)(‘rty, or the h*vy u])on r(*al 
yH’oj)erty aforesaid, the (Collector of Taxes shall immedi¬ 
ately ])roceed to advertise the same, and if the said taxes 
and the ])enalty thereon and the cost of ext)ens(*s whieli 
shall have accnn*d thereon shall not be ])aid b(*fore the 
day tix('il for such sale, the collector shall ])roce(*d to sell 
at ])nblic auction in his ofTice to the highest bidd(*r, sucii 
]H*o]ierty, real or personal, rights and franchises, or so 
much thereof, as may be needed to yiay said taxi's, ])enalty 
and accrued costs and expenses of said distraint and sale. 

14. 4’hat notwithstanding the jiayment of taxes by the 
])laintiff on its gross I'arnings and real (*state, as aforesaid, 

the af oi'esaid wi-ongfnl lew bv said defendants of an ad- 

' • • 

ditional or fnrlhi'r assessment of $47,.’)14.!t2 on gross (*arn- 
ings foi* the year ending December 31, 192.’), and represent- 
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iiig interost and dividends and rent ot* etinipment and tracks 
and I'nrnisliing ol‘ power and rent ot' land and buildings, as 
liereinbeioiv stated in pai'agrapli 7 hereol', to the amount 
ot* $1,187,872.87), which said plaintil'f has refused to pay as 
aforesaid, ])laintilf is advisetl and believes, and therefore 
avers, constitutes a lien on the property, real and i)ersonal, 
and rights and franchises of the plaintiff, which it owns and 
possesses as a })ubli(* utility within the jiiirview of the Act 
’of Congress a})proved March 4, l!tb‘), and that saiil further 

lew or assessnunit of tax for tin* fiscal V(‘ar extending from 

» *0 

July 1, l!t27) to flniK* 30, l‘)2() and based upon the gross earn¬ 
ings of the plaintiIf for tin* y(*ar (‘iiding December 31, 1027), 
and which said Coll(‘ctor of Taxes had demanded be 
14 paitl, constitutes a cloud upon the real estate, rights 
and franchises owikhI and enjoyed by the plaintitf, 
as aforesaid. 

17). 4’hat the jhaintiff as a public utility engaged in the 
furnishing of tI'anspoiMation within th(‘ District of Colum¬ 
bia is reqnir(‘d to furnish constant and uninterrupted serv- 
ici‘ and that any intiurnptions in the furnishing of such 
service would wo]*k a siumous inconvcMiience to employees 
of th(‘ govei'iinunits of the CnitiHl Stat(‘s and the District of 
(’olumbia, as well as ccMMain public utiliti(‘s and other pri¬ 
vate persons. Plaintitf th(‘r(‘for(‘ b(‘li(‘V(‘s and avers that 
upon tin* continn(‘d I’efusal of said )>laintilf to pay said 
taxes for the fiscal y(‘ar ext(‘nding from duly 1, 1!)27) to dune 
30, 1!I2() on intei(*st ainl divid(*nds and r(*ntal of e(|ui])ment 
and tracks and furnishing of i)ow(‘i' and r(‘ntal of buildings 
and pi-o))(*rty foi' tin* year ending D(‘(*(*mlK‘r 3)1, 1927), that 
tin* said Colh‘ctoi’ of 4'axc*s of tin* Disti*ict of (^)lnmbia will 

(*.\(‘cnt(* his thr(‘al to cause* a l(*\’v on its rail wav lines, real 

• • » 

and |K‘i-sonal pi-operty, i-iglits and fi’anchises owned and 
poss(*sse*d by tin* plaintitf, and all essential and necessary 
in tin* furnishing of 1 ranspoi'tation, as afor(*said, and that 
if a h*vv is made* upe)n, anel a sale* hael of any e)f the ])lain 
till’s e*le*ctrie* line*s, re*al anel pe*rsenial pi*e)pe*rty, rights anel 
I rane'hise*s, it weuihl to that e*xte*nt inte*rfere* with, ham])e*r 
anel inte*i*rnpt the* plaintiff in the* pe*rfe)i-mane*e* of its eluty 
e)f furnishing ti*anspe)rtatieni elaily to a])proximately 274,000 
p(*rse)ns within the* Distrie*t e)f (Velnmbia, as a public utility 
afeeresaiel, the*re*by i'e*snlting in untold inconvenience anel 
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(‘iiilfiirr;issiii(*iit, not only lo saiu lidois and usci's ol* such 
transportation, luit irrcj»aral»l(‘ loss and injui'y to the jdain- 
till, as well as in the imdtiplieity of lit ii;al ion. 

Id. I lie plaintiil is advised, lM*li(*\'es and there- 
1'^ l<>re a\(*rs tliiut the sani .\cts ol (’<*nni*(*ss approved 
duly *J!t, ISII'J and didy 1, and as n<iw in t'orci', 

di<{ not aiithori’/e tin* le\y ol an a.''sessnient and tax uiion 
the said interi'st and dividends, I’eiit <d (‘<|iiipinent and 
tracks an.l rnrnisliin-- of po\Vi‘r and rent of land and hiiild- 
iiiiis, nioie particularly >et out in paragraph < ln*r(*of, as a 
part ol Lir«»ss earnings Iroin street railway operations t*or 
tin* year «*ndin,ii l)(*ceniher dl, 1!L’:) and anioiintiii.^- to ;fl,- 
1 < ,S < _.S. ), and that said h*y‘i''lat ion (‘aniiot Im* so construed 
or inter]>!'(*ted. without <*nlari;ini:' und (*.xt(*ndinL:- tin* ni)(‘i-a- 
tion ol the same so as to (*mhi-ac(* matters not sp(*cilii*ally 
ena(*l(*d or intende<l hy (’oiiuress and that such ass(*ssm(*nt 
and taxes W(*i*e h*\ ied without authority of law and, tln*r(*- 
f<»re, are irre-nlar, illegal and void; that unh*ss tin* alle-vd 
assesMueiit ami colh*clion of tin* tax(*s an* (*njoined and 
similar assessm(*nts ln*reafl(*r, tin* plaintiff will hi* com- 
p(*lh*d to lu-in-- a multiplicity of suits; that tin* effect of tin* 
assessment^ and tax(*s in ipiestimi, if permitt(*d to stand, 
would he to imposi* doiihh* taxation upon tin* plaintiff and 
thereby produce an ine.|nalily which is so .actually and pal- 
j»ah|y um-easonahle and arhitrai'y as to render the assess¬ 
ments and taxes h*\i(*d as afor(*said null and void, and, 
ther(*for(*, constitiili* an attempt to take pl.aintiff's property 
without^ due proc(*ss of law and without just c(»mpensatiou. 

17. 1 hat hy reason ol the fon*!.:oini 4 - liens and clomls cast 
upon the i-eal estate, |»roperty rights and franchises of tin* 
idaintilf because of the wnmn-ful and ilh*.iial assessments 
and taxes h*vied by the defendants, as aforesaid, and the 
thn*atened sab* for non-payment of tin* same, as W(*1I as the 
n-reparahle loss and injury to tin* plaintiff and multijilicity 
of suits which would result therefrom, the plaiutilT has no 
plain, adi'ijuati* oi* complete* I’emedy at law. 
lb \Vher(*foj-c, the pi'(*mises consiih*red, the plaintiff 

resp(*ct fully pi’ays as follows: 

(1) d'hat (hino II. IJudoIph. d. Franklin Ih*!! and Fred- 
<*i icl\ A. henniny, (^uumissioners of tin* District of (\dum- 
hia and ( halham .M. I owe*rs, (’olh*ctor of Ta.xes of the Dis- 
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(I,.. |)islri,.( .,r(>„ln,nl.ia,.-, 

<<M|.<.ialioii l„. ina.l,. panics (IcrcialaMl liarcio, serve,1 with 

'I'''’' !" ''Xij;viieies ,.f this hill. 

-) I hal ll.e eurt hy its final deeree in this ean.se niav 

nn.l ,!e..lare final th,. .sahl as.sessn.eni an,I faxes 

I,. $47,:,I4.'.l- for Ih,. Ii.s,.al y.-ar ,.xl,.n,lin,^ rron, 

'•''•■-•."•'e l>..w..r Cn.npany. ann.nnts na-eiv,.,! fnr 
hv ns.. „| ,.,|„„nn..nl. II,.. fnrnishinn- nf p.nver, „se „f hnil.I- 
ni,,s ami niher |,ro|,er|y |,y ;in,| n.|al,.,l <.<,nii>ani,.s .in,I 

annninis r,v,.,I i r.nn ih,. Ini nishini;' „f ,,„w,.r !,n,l f,,’,. use 
'••lUipmenl, |ra,.ks. hnihlin.us an,I ..fh,.,- |,re,„.rlv hv ami 
!" '""■•■lale.l nt,l,ti,.s ami |„.rs„n.s. as h..r,.inl.l.r.,r;. ri.eil,., 
pn-a,aa„.h . In.r,..,f. ,ax...l ami ass..ss,..| as af.na.sai. 
h liv -^•l.■mlanls as a part „f .rnss ..arnin..;s rnr fh,. v,.ar 
nmhn,,. I,..I. |;m.n w..,-.. in,p„.s,.,| ami nia.I.. willnml 

and vI.M n), '"'I' 

(••!) Thai .sahl d,.|Vmlanls he .|,.en....l and r..,pdr,..l In ean- 
'<■1 11 '• ;ilh.,-,.,l assessnienl and lax aim.nnlin- in ^47,:)I4'»•> 
js..a y,.ar e.xt,.n.lin,u^ iVnu, .Inly 1. 11.-, m .I,,,,,. .41), 
l.-h and has,.,! „„ .livniemis reeeiv,.d, rent nf ...pnp.m.nt 
ami anmnnls ,v,.,.,ve,| I'nr ,h.. fnndshin.^- ,4' pnw..,- ami fol 
■S, „ inddinjis ;iml niher prnpei-ly hv an,| In |•elal,■d 

'■" pa""'-"’ ... iv,.eiv...l ivnui Ih,. rnrnishin- 

" '''I.""'"I. ii-.m-ks. hnihlin- ami prnpertv 

-v nml In nn,vlal..,l nlilili,.s ami p,.r.snn.s. as In.rein'- 
helnre n...,l,.,| ,,, paragraph 7 h,.r..nr, .. as.s,..ss,al 

r,)|. Ihi.'v* ''''V ' ' ^''"'^‘'nls .'i.s a pari ,i| .nr.iss ,.arnin,?s 

.sai.l ,h.|,.n,lanl.s. 1... ,.njnin...| p,.n,lin- lh,..s,. prn,.,.,.,|in..'s -iml 

r, ' “'".I N.I.'.V.,|S „|„| ,Mvi,|,.,|,n ;||„| „„„r. 

S ,r..|v,.,l trnm r..nl nf laml, hnihlino-s ami ...pdpnn.nl nf 
, I'laiiili as a pari ,>l -n.ss ..arnin-s I'nr th,. v,.ar oidin,' 
><';-"l...r.!l. II)L-.,, ami lh,.r,.an,.r frnn, atl..n,,;iin,- In enf- 
h..-! sani la.xms nr any pari lh,.r..nf, frnn, niakiie, similar 
a.ss,.ssn„.nls nr all,.n,plin. In ,..,11,..-i any similar lax nr 
ta.x,.s h,.,.,.all..,., ami f,-..,,, ,.,.f,ass,.ssmenls 
ami la.xes in any lax .-..rlilual,.. ,.,.rlili,.al,..s, |hal mav he 
luM'palter i.s.sijcil liy tlipin. 


KIHIBIl "A" 







WASHlllgfOg'fiAlUrAY A tHOtBIC COMPAHY^S CTtPI 


ALL RAILWAYS 


GROSS RSCSIFTS WITHIS THE DISTRICT C7 COLdBIA 


Passexiser 

Chtxterad 

RAll 

Sxpr«8s 

Swltohioi; 


ReTexrat 

Cara 


(Cara $2,240.65) 
(Buaea 348.20) 


Station it Car PrlTllagaa 
Power (to SuDaldiary Railwaya) 

Power (to Outalde Companies) 

Rent of Equipment (to Subsidiary Railways) 
Rent of Sq,ulpment (to Outlsde Parties) 

Rent of Tracks 


Net Inoome from Mlsoellaneous Pbysleal Property 
Interest and Dlwldends on Seourltles Owned 
Mlsoellaneous inoome 


Rent of Bld^a. a Other Property (to Subsidiary Rys.) 
Rent of Bldgs. A Other Property (to Outlsde Parties) 


(A) Ineludes $5,913.94 refund made by the Capital 
Traotlon Company for their proportion of expenses 
In oonneetlon with loss sustained through Joint 
operation of the Woodley Road Bus Line. 


YEAR ENDED DECEMBER 31, 1925 


Wash. Ry. A 
Else. Co. 

City and 
Suburban 

$ 4,023,589.33 

$ 923,426.6' 

2,588.85 

1,035.64 

262.16 

10.17 

7,121.82 

- 

3,734.87 

- 

39,742.38 

- 

14,897.20 

3,461.39 

70,515.36 

- 

24,446.07 

- 

61,048.18 

- 

46.50 

* 

5,739.02 

- 

454.10 

- 

1,019,118.72 

5,465.68 

5,927.79(A) 

2,735.05 

500.00 

3,756.00 

674.00 

^ 5.285.723.40 

5 934.573.74 


Georgetown A 
Tennallytown 

$ 139,729.87 
141.80 
149.26 


694.87 


128.22 


Total 


$ 5,113,911.90 
3,766.29 
421.59 
7,121.82 
3,734.87 
39,742.38 
19,358.78 
70,515.36 
24,446.07 
61,048.18 
46.50 
5,739.02 
454.10 
1,024,712.82 
5,927.79 
3,235.05 
4,430.00 


Washington 
Interurban 

$ 27,166.04 

305.32 


$ 140,844.02 $ 27,471.36 % 6,388,612.52 
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\VASIIIN(JT()X HV. »V KI.IUTI’JC’ (’O. VS. 


(4) AimI tliat tlic jtlaiiitilT may Iiavc such otlicr aiul fur¬ 
ther relief in the ])r(‘inises as the nature of tlie ease may 
rtMjuire and in tMjuity may seem meet. 

WASIIIXtrroX JJAILWAV vV: klfa.thic 
(’O.MPAXV, 

P>y \\\M. F. HAM, 

S. I’>()WKX, 

Attorurjf fnr Phtlnfl/f. 

1)isti;kt of (’oi.r.MiUA, ss; 

I, Win. F. Ham, on oath say that I am Fi‘(‘si(h*n1 and tli(‘ 
ai'ent of the Washinirlon IJailway iK: hdeetrie Fom])any, 
])lainliff in tin* foi(‘i:oinLi- and annexed hill, whost* name 1 
have in my said eapaeily snhscrihed thm’eto; that thi* al- 
lii’ations ihenMii siM forth as of pmsonal knowledi^e are 
true, and those set forth upon information and belief I 
believe to he true. 

WM. F. ItAM. 

Suhserih«‘d and swoin to before nn* this .‘Kith day of Juno, 

[seal.) (11 as. J. HKHIAM, 

Xnldr/i I^uhlic, J). C. 


(Hen* follows dia.uram marked paee 18.) 


11> F\ mr.iT “ I>.” 

Hoard of Fiu'sonal 1'ax .\p]>rais(‘rs. Disti'iet of Foliimhia, 

Washiimton. 


April .10, 10*20. 

Washin^'toti Hy. cV Fh*e. Fo., 

14tii cV: (’Sts. X. W., 

Washineton, I>. F. 

(lENTLKMKN : 

Tliis is to advise yon that niidm* dat(‘ of A])ril 21, 1020 
the (\)rt)oration Fonns(‘l advist'd th(‘ l>oard of INu'sonal 
Tax Ai)peals tiiat your Fomiiany would he properly taxable 


CITNO H. RUDOLPH ET AL. 17 

on tlio iiK'oino derived from interest and dividends from 
securities owned, rent of bnildin< 4 s and other ])ro])erty to 
oiitsid(‘ ])arties, as part of* tli(‘ iiross reei‘ipts for taxation 
in tht‘ Distriet of (\)lnnd)ia. 

'I'his assessment lias ac‘eonlini;lv l)c‘en fixed for tlie fiscal 
y(‘ar in the amount of 

If yon desire to a])])(*al from llie amount as assessed 
ai»ainst yon a s])e(‘ial li(‘arin.ix will he atVordc'd yon for this 
jairpose, or if yon desire yon may submit a letter of protest 
statin^' the reasons why th(‘ ass(*ssment in this amount 
should not be l(*vi(‘d wluni tlu‘ Hoard will be i^lad to take 
the matter under considm’ation and you will be advised as 
soon as jiracticable aftc‘r the* receipt of such letter of pro¬ 
test of the Board’s final action. 

Very truly yours, 

(Si^nied) * ‘ C’lIAS. A. KUSSKLL, 

Assisfajtf Assessorf 1). C. 

20 Exiiiijit “C.’’ 


\Vashini;ton Railway and Electric (’ompany, 14th C Sts. 

X. \v., Washington, I). (’. 

May 4, 1020. 

i^oard of Personal Tax Appraisers, 

District of (’olumbia, 

Washington, I). 

Attention Mr. (’Ikis. A. Russell, Asst. Assessor. 
Gentlemen : 

We are in receipt of yours of the .‘lOth ultimo in which 
you advised that the (’oi*])oration (’ounsel has informed you 
of his opinion to the effect that the itcmi of interest and 
dividends from securities owned and rent of land, buildings 
and other property to outside jiarties should be included 
as jiart of the gross receijits for taxation in the District of 
(’olumbia. 

It is our wish to a])peal to the* Board of Tax Appeals 
from the action taken by the Assessors, so respectfully 

3-4656a 
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request that we be advised <>f a convenient date and time 
for the lieariiii^ of the ease. 

Vonrs very truly, 

(Sii»-ned) A. (i. XEAL, 

Vlcc-I*resident and ('nnipindler. 
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Hxihbit “D.” 


Board of Personal 'Fax A|)])raisers, District of Colunihia, 

\Vashini*:ton. 

.May 14, 11)2G. 

\Vashini*:ton Railway cV: Kleetrie (\)., 

14tli iV: (’ Sts. X‘. W., 

\Vashini;ton, 1). C. 


.\ltenlion M r. Xeal. 


(Ikntlkmkn : 


1 am eiK'losin.u: liei'(‘witli the fi*anehise tax hill of the 
Washinuton liailway and fileetrie ('oni])any for the fiscal 
year 192f). 

1'lu‘ tax has h(*on conipnttMl on $.’)/J7!hS()!).4() which is the 
amount sliown on tin* corrected statimimt filed hy yon of 
jf:r)/jsr),72.*l.40 less jfr),qi.‘h!>4 i-efnnd made to the Capitol 
4’racti<m (’ompany. 

The Board of Personal Tax .\])t)eals have taken into con- 
sid(‘ration the ar.e:nnu‘nt made hy yonr Counsel, Mr. Bowen, 
at the s])ecial hearini*’ h(‘ld .May Idth, Ih'JO, and are still of 
the o])inion that all of th(‘ amounts shown in the statement 
snlmiitted, ineludinu" int(*rest and dividemds on securities 
owned, and ivnt of hnildines ;ind otlun* pro])erty to outside 
parties should he includ(‘d in the assessment on i*ross earn- 
inns against your (N)m])any. 

V(‘rv trulv vours, 

(Si-ned) ‘ ‘ (TIAS. A. RUSSELL, 

Assistant Assessor, D. C. 


CUNO H. RUDOLPH ET AL. 
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PLxhibit “E,” 


Pavable in Mav, 1926. 

Street Railway Eraneliise Tax on (iross Receipts for Year 

Ending;’ l)(‘e(‘inl)er .‘>1, 1920. 

Folio —. 

Assess(»r\s (^fliee, .May 12th, 1926. 

M'asliinicton Railway and Electric Fo., 14tli & F Sts., X. W., 

to the District of Folninhia, Dr. 

To 4 ])er cent on $r),279,S0!).46 Dross R(‘ceipts $211,192.38 
dV) ])enalty of — ])er cent Fredit hy ]iaynient 
^ 29/26*.\ '. 163,677.46 


Total balance due 
(Sillied) 

Received iniynient. 


Bv 


. $47,514.92 

F. M. TOWERS, 
(UtUector of TaxvSy I). C. 


-, ('ollo(‘f(tr, />. F. 
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Exhibit “F.” 


Washin<»ton Railway and Electric Fonipany, 
14th and Sts. X. W., Washin.i;ton, 1). F. 


(\)1 lector of Taxes, 

Washington, D. C. 

Dk.vr Sir : 


May 28, 1926. 


W(‘ are enclosin*;* checks of the followini*’ companies, in 
the amounts indicated, re])resentin,i>’ V/f Franchise tax on 
certain uross earnings of said companies from operations 
witliin the District of Fohimhia: 


Washin.irton Railway & Electric Co..$163,677.46 

City cV: Sulnirban Rwy. of Washington. 37,117.35 

Georgetown & Tennallytown Rwy. (5).. 5,628.63 

Washington Interurban Railroad Co. 1,098.85 


$207,522.29 
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'riu* vuily miiithiiK'c whidi a^ioes with tho tax hill as 
rciidoicd is the* oiu* of the* Washin.i;ton Interurhaii Railroad 
(’oin])any. We* art* ath ist*d that moneys rofeived by the 
other three* eemipanie*s from the fe)lh)win«i: sources are not 
pre)|)e*rly ineluele*el as a ])art of (ire)ss Karnini!:s of said eom- 
panie*s lor the* purpose e)f taxatiein: 


lN)wer (to Suhsieliary I^ailways). 

Pe)wer (to emtsiele Companies). 

Rent of K<|ui])ment (te) Suhsieliary Railways). 

Rent e)f Kcpuinnent (te) Outside Com])anies). 
l^ent e)f Tracks. 

Interest iV: Divieleiiels een Securities owned. 

Miscellane*e)us Income. 

Re*nt of Iddirs. cV: ()the*r Pre)perty (to Suhsieliary Rwys.). 
Rent of Bldiis. cV: Other Rre)])erty (te) Outside Companies). 
Xet Int*t)me from .Misc. Physical Property. 

Yours very truly, 

(Sii*:ned) A. G. XEAL, 

Vicr-PresifJent d' Comptroller. 
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Exhibit “G.’' 


Commis.sioue*rs of the l)istrie*t e)f (N)lumhia, Ollice of the 

Colh*cte>r of 'Faxes, Washington. 

June 7, PJ2(). 

Mr. A. (i. Xeal, 

Vice*-Pre*side*nt Cennptreiller, 

Potomac Ele*e*trie* Powe*r Company, 

Washingte>ii, I). C. 

Dkai: Sii:: 

I de*siie* to ackuowh*elge* the* re*e*eipt e)f your chee*k fen* 
^>ld‘^()< <.4(5 on ace'omit ed* the* tax of 4'r em gre)ss ree*e*ipts 
line* fi’om the* Wasliiiigtem Railway anel Eh‘ctric Ceimpany 
for the* calendar year e*neling l)e*e*e*ml)e*r Jl, l!)2r). 'rhe*re is 
a l»alance' due on account of this tax ed‘ $47,7)14.112. This 
»liifeTei'cc re'sults because* vou have* faile*el to ine*lueh* iu 
yoin* gross re*ce‘ipts e*e*i'taiu ite*ms, sue*h as re‘e*ei))ts from in¬ 
ter ‘st and d.ivi'.i(*nels anel rent e)f huileling and equipments, 
wliich shoulel j)re)})erly he inclueled. 


CUNO H. Kl !»ULFU ET AL. 
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A similar siliialioii c sLs wi;h r(.*i;anl to lla* l\>U)mac 
Kk‘i-lrii* Power Company, wIumv the halaiiee due on the tax 
is $14,ol!).()S; witli llu* t'ily and Sulmrbaii Ixailroad Com¬ 
pany, where the halaiiee due is and also with the 

(leor^elowu and Teuiiallylowii Uailway Company, where 
the halanee ilue is $ 0 . 1 .*). 

Take iiotiee that unless these halaiiees due, as above set 
out, are ]>aid, that distraints will he made in)ou i)roperties 
ol* thes(* various eom})auies to si‘(‘ure payment ol* tin* taxes 
due from them respeetively. 

Very tridy yours, 

(Signed) * ‘ C. M.TOWKKS, 

(\fll('ctor of 'I'axoSy I). C. 

25 Sf ijxilat ion. 

Filed Mav 11, 1!)27. 


Wh(‘i‘eas, th(‘ plaintiIT in tin* above eutith‘d ('aus(‘ tiled 
its original bill to i'esti*aiu and eaueel eertaiii ass(‘ssnieuts 
1‘or taxi's, and loi' otlim* purposes, on .Iuik' 51), lb2d; and 
Whereas, the plaint ilT tiled with its said original bill of 
(•om))laint, Fxhibit “K", wliieli said exhibit shoW(‘d the 
amount oT tax bill Tor tin* tax oi* tis(‘al y(‘ar (‘xtiMiding from 
July 1, 1!)25 to June .‘lO, l}t2b upon gi*oss earnings oT tin* 
])laintitT Toi* th(‘ yeai' (‘iiding Deecunber Jl, 1925; and 

Wh(‘i‘(‘as, an ass(‘ssnnMit and lax bill lias Ixmmi nunhua'd 
Tor 1 be tax or tiseal yi^ar extending Tl•om July 1, 1 !>2() to Jnin* 
JO, 11>27 upon gross earnings oT the plaintilT Tor tin* y(‘ar 
(‘Iiding 1 )(‘e(‘inbei’ .‘>1, l!t2b, since* tin* tiling oT said original 
bill oT complaint, ainl it is tin* d(*sir(* oT tin* pai*li(*s h(*rc‘to to 
include* in the* subj(*ct iiiatte*!* oT tin* said suit, the* said as- 
s(*ssme*nt and tax bill r(*nd(*i'e*d since* tin* tiling oT said suit ; 

It is, 1 ln*re*Toi‘e*, slipulate*d ainl agi’e*eel this lOlli day oT 
May, 1927, by and b(*lw(*(*n tin* ])ai‘tie*s !n*re*te), through the*ii* 
re*spe*ctive* couiise*! oT re*'*erd, that tin* tax bill t‘or the* y(*ar 
eiidini; I)e*(*(*mbe*r Jl, 1920, shall be* admit 1e*d in (*\’i(l(‘nc(*, 
and marked as plaintitT's Fxhibit “l^F", the* same* as 
though it had b(*en inclu(l(*(l in a suppl(*me*ntal bill Toi* said 
])urpose, and that the same shall be* b(*Toi'e the Court Tor 
all intents and purposes and subject to siicli disposition as 
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the C’oiirt may make uiam tia* ^u.’stioii raised in the orig¬ 
inal hill (>r eomplaint and the pleadings hied herein. 

It is rni*ther stipnlated hy and between the parties 
her<‘to, through tlieir respective eoiinsel of reeoril, 
2() that the plaintiIf, the Washington Railway cV: Kleetrie 
Company, is a body eoiporate, ilnly ineorporateii 
linden* the laws of the Ciiited States; that it is the owner of 
valuable franeliises, and has constriieti‘d and now maintains 
expensive and valnal»le underground lines and overhead 
lines for the operation id’ streed railways, for the purpose 
of supplying transportation within tin* District i>f Colum¬ 
bia and the State of Maryland, and that a large number of 
such users of lransjiortation alf(n*ded by the jdaintiff are 
i‘ngaged in activities eonneeted with the governments of the 
Ciiited States and the District of Columbia. 

That it has entered into contracts with certain of its sub¬ 
sidiary eompani(*s for tin* use of their ri*speetive roads or 
parts theri*of for the exehangt* <»f facilities and rental of 
equipment; 

'fhat tin* said ])laintiff has aeqniri*d and holds stock in 
i*i‘rtain str(*(*t railway and lighting corporations; 

That tin* plaintiff r(*ei*ived e(*rtaiii divid(*nds from tin* 
iNdoimn* l*]h*etrie Dow(*r (’ompaiiy, which had paid a tax 
(d‘ four pi*reenlnm (-t'* ) upon its earnings, out of which 
said divid(*nds havi* b(*(*n (h*elared; 

'Fhat tin* plaintiff Jointly prodne(*d i*h*etrieity by proc¬ 
esses of maniifaetlire by the eonv(*rsion (d* raw materials, 
such as i*oal, wbieli had lu*en |nirebasi*d by moin*y from its 
capital and its net surplus <d‘ earnings for fornn*!* yi*ars 
and which had be(*n addi*d to its capital; that large sums 
Were used to buy those* raw mat(.*rials for operations within 
tin* District of (’olnmbia, to wit, $17S,Sd4.42. 

'That plaintiff exeliang(*d or fnrnisln*d certain facilities 
with ainl to otln*r (*h*etrie railways and public utilities; that 
tin* plaintiff fiirnisln*d by way of such i*xeliange of 
27 facilities, e(*rtain (*h*etrieity from whi(*h th(‘ri* came 
bai'k to tin* jdaintiff, as a part of compensation re¬ 
ceived from sneb (‘xehange* or furnishing of fa(*iliti(*s, tin* 
cajiital iisi*d in tin* original purchase of raw material, and 
when it thus canu* back to tin* ])laintitT, it was returned to 
capital; that a portion of such surjilus of earnings of for- 
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mc*r years, iiicliulini;* ea> irn.!;s from transportation, on which 
a tax liad ])een ])ai(l, had l)een invested in interest and 
dividend-])ayin.u‘ secni‘iti(‘s, from whi(*h an inconu' was re¬ 
ceived, and in the amonnt stated in tin* ])IaintitT’s orii»’inal 
bill; 

That the ])laintiff own<‘d certain land and buildings, ri<*hts 
of way, eas(‘inents, (*tc., n])on whi(*h it ])aid a t^ix as other 
real estate is taxed in the District of Dolnnibia, and from 
which it receiv(‘d a rental; 

That on February 1, tin* plaintiff made an affidavit 
to the Foni»ress of tin* I’niti'd States as to the amonnt of 
its u:ross (‘arninus foi* tin* year (‘ndin.ii*’ l)(*c(‘nd)er 31, 1925, 
within the Disti’ict of Folnmbia, from street railway o])era- 
tions, ])nrsnanl to the Act of Foniiri'ss of dnly 29, 1S92, to 
t(‘h amonnt of Four Million, Xinety-One Thousand, Nine 
TTnndred Thirty-Six and bl/lOO Dollars ($4,()91,93r).()l); 
pnysnant to the i‘e(pn‘st of and i)i accoi’dance with the cus¬ 
tom and ])ractice adh(*red to since* March 31, 1920, the ])lain- 
tiff on March 3, 1920, tlii'onuh its pro])(*r officer, tiled with 
the Board of Personal 'Fax Appraisers a statement showing 
the amonnt of its uross (*arninii,s within the District of Co¬ 
lumbia for the ])recedin^- y(‘ar ondin.<*- Dec(*mber 31, 1925, a 
co])y of which stat(*nn*nt is a11acln*d to plaintiff’s ori<::inal 
bill mark(*d Fxhibit “A”; 

That on to-wit, Api'il 30, 1920>, tin* plaintiff receiv(*d from 
tin* Board of P(‘rsonaI Tax Ap])rais(*rs a commnnica- 
28 lion advisini;’ ])laintiif that d(*f(*ndants had included 
in its d(*termination of ui’oss (*ai‘nin<»\s within the Dis¬ 
trict of (’olnmbia from s1i*(*(‘l railway o])(*i*ations foi* the 
])i’e(*(‘din.i*' y(*ar (*ndini;’ D(‘ce*mb(*r ‘M, 1925, tin* snm of Five 
Million, Two llnndr(‘d S(*V(*nly 'Hire*!* Tliousand, Sev(‘n 
Ilnndred Sev(*nty-'rwo and 51/100 Dollars ($5,273,772.51), 
a copy of which commnni(*ation is attacln*d to ])laintiff’s 
orii^inal bill and marked Fxliibit “B”; 

That on May 4, 1920, tin* plaintiff addr(‘ss(*d and maih*d 
to the (h*fendants, one* c(*r1ain communication in which the 
plaintiff also noted its d(*sir(* and int(*ntion to a])p(*al to the 
Boai'd of Personal Tax A])p(*als from tin* action taken by 
the Board of Personal Tax A])])raisers in determining: the 
sum aforesaid and in inclndini*- ther(*in as a ])art of sfross 
earnings for the year ending December 31, 1925 certain 
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itonis wliri't*])y tin* nsscssn!'ill of iii'oss (‘arniiiin’s of 

F^iv<‘ Million, Mwo IlniMlrtMl SonciiI v-Tlii'cc* 'riionsand. 
Seven Hundred S(>v«*nly-'l’wo and ol 101) |)ollai*s (>^ 0 , 27 * 1 ,- 
i72.ol) was so (fotonuinod, a copy of wlii(*li conminnicalion 
is also alta<*lnMl |o plaintiff's «n‘iLiinal l>ill and ina]*ke<l Kx- 
liilnt ; 

I lial on May 10, 1‘)20|, hk plainlilT, llironiili its ]U‘opei’ 
otlicers a))<i rcp!’(‘S(‘iitati\cs, was heard before tin* l>oard of 
r<‘rsonal 'Fax ApjK'als, win*!! a!!d at which linn* the* ])lain- 
tiff pr(*senti‘d (*vidr!!cc i!! si!pj»oi t of its app(*al fi’oni the* as- 
sessnn*!it a!id tax coin])lai!n*d of: 

I hat o!i May 14. 1!)20, tin* l><*ard ol* Pci'sonal 4'ax Ap- 
p(*als alli!‘nn*«| th(* actio!i of tin* Ihnii’d of l*(‘rsonal "Fax Ap- 
pi'ais(*rs as appeals in a coninninication iiinh*!* said daft*, 
at(acln*d to ]>laintiIf's oi'ininal hill and ]nai'k(*d Kxhihit 
“TV': 

4'hat sai<l lioai’d of lh*i'so!ial 'Fax Ap])rais(*i-s of tin* Dis- 
t ri<‘t ol (’olnnihia ass(*ss<‘d and levied a tax of four p(*i* c(*!!t 
iV( ) for tin* fiscal y(*ai’ ext(*ndi!!i»* from duly 1, 1025 
*-0 to dnin* ‘{0, 1020, as a pai*t of ni'oss (*ai*ni!!!L»s foi* the 
yeai' endini:- 1 )ec(*inher 01, 1025, on divid»*!!ds fi’om tin* 
Potomac Kh*ctric Pow(*i‘(’ompany, r(*ntal (d* e(piipnn‘nt and 
amount I'eceived fi'om tin* fni-nishini;- of powi*!- to said str(*et 
railways, mentioned in said plaintiff's original hill, and 
whi<*h it(*ms I’epi’esent i‘(*V(*!!!n* fi*om snhsidiari(*s of tin* 
])laintilt and i'i‘snlt fi'om intei’coi’poratc* relations and from 
])ro])(*]‘ty owned oi' controlled hy tin* plaintitV; 

'Fhat the said defendants and sai<l lloai'd of lh*!-sonal 'Fax 
Appraiseis assessi'd and h*vi(*d a similar tax of four ])(*r 
(‘(‘Ut (4'/'') loi* the p(*!’iod nn*nti(nn*d on amounts r(*c(*iv(*d 
foi* tin* fm-nishinii- of ])ow(*i-, and rental of tracks and ecpiiy)- 
ment to nni'elated utilities, oi* pei’sons, as W(*ll as on capital 
or surplus constituting in paiO (‘arnin^'s dc*riv(‘d fi’om the 
fuiaiishini*- of t I'anspoiMat ion of foi*nn*i- yeai's, which sai<l 
it(*msa!*(* more parlicnlai-ly s(*t out in Pai’a.uraph 7 of plain- 
titt s oi'iiiinal hill, a!id loi* which said uross (*€‘i]*!!i!!ns d(*t(‘r- 
mi!!ed, tin* plai!!tiff was foi*warded a tax hill, a co])v of 
wliich is attach<‘<l to and !!!ad(‘ a pai't of ])lai!!tilT's o]’iirii!al 
hill a!!d mai'ked Kxhihit “Ki"; 

'Fhat on May 2S, l!)2h, thi* plai!!tiff paid to the* (\)llector 
of 'Faxes of th(* Distinct of Kolnmhia, the sum of One Hnii- 
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dml Seventy-Four 'riionsaiul. Five Hundred Forty-One and 
4()/100 Dollars (^{^174,r)41.4()), represcMitini** the last hall* ol* 
the tax on i*eal (‘stat(‘ ownied hy it in the Distiaet of (\)lnni- 
hia, t'or the year (‘udini*- dnm* »)0, 102(), ainonntini*’ to Ten 
Thousand, Fi,i»ht llnndr(‘d Sixty-Four and no 100 Dollars 
($10,8()4.00), and a tax of four ])ei- einitnni (49^ ) for the 
tiseal year extending’ fi’oin duly 1, 1025 to dune 30, 1920, 
nj)on i*ross i‘ai‘ninj;s of tlu^ plaintiff for the year endin.i*' De- 
eemlu*!’ 31, 1025, amount ins;’ to ()iu‘ Hundred Sixty-ddiree 
ddionsand. Six Hniidr(‘d S(‘venty-Seven and 40 100 Dollars 
($1(>3,077.4()), (h‘riv(‘d from tin* railway oi)erations within 

the Distriet of Folnmhia; 

30 3'hat tlu‘ plaintiIT fni'ther (ainsed to he sent to said 

Folh‘etor of 'Paxes of the Distriet of (N)lnml)ia a eom- 
mnnieation nndm’ date* of May 2S, 1020, in whieh it for- 

wardinl taxes as aforesaid, and whieh said sum therehv 

• 

tench‘ri‘d was aeeeptiul hy th(‘ ('olh*etor of 'Paxes of 4he 
Distriet of C’olnmhia, tlau'ehy exelndini;* tluuH'fi'om the sum 
of Forty Seven 'Phonsand, Fixa* Hnndr(*d Fonrt(‘(‘n and 
02/100 Dollars (jf47,5142>2), hcini’’ a tax of four ])er eentnm 
(4/c) for the tiseal ycaii* (‘Xtendin<;- from duly 1, 1025 to 
finne 30, 1020, on int(*rt‘st, dividends and nmt of hnildinj^s 
and property, mon* particularly stU out in Paragraph 7 of 
])laintiff's original hill, a copy of whieh eommniiieation is 
attached to plaintiff's ori^iiial hill and mark(‘d Pixhihit 

“ I.’’ ’ ’. 

'Phat on dune 7, 1020, the (h'feiidants sent a eommnniea- 
tion to tin* ])laintilT, aekiiowh'di^iiiiL'’ the rc‘e(‘i|»t of said sum 
of One Hundred Sixty-'Phree 'Phonsaial, Six Hnndia*d 
Seventy-Sev(*n and 40 100 Dollars ($103),077.40), paid on 
.May 2S, 1020, hut (hmiandin.i'- the ])laiiitiff to i)ay the addi¬ 
tional Sinn of Forty Si‘veii 'Phonsand, Fiv(‘ Hundred Four¬ 
teen and !I2/100 Dollai's (jf47.514.02), in default of whieh 
distraint would lx* made n])on the pi'operty of tin* ])laintiff 
to seeiii'e ])ayment of said amount of taxes alh\!;ed to he due 
l)y saiil defendants, a eo])y of whieh (‘ommniiieation is at¬ 
tached to ])laintiff's original hill and mai’kixl FiXhihit “(i”; 

'Phat the items so assessixl hy th(‘ Hoai’d of Personal 
Tax Appraisers and for whieh a tax of four ]x*r cent was 
levied thereon, for the fiscal year extending from duly 1, 

4 —f056n 
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102;) to June 30, 102(), as a part of i^ross eaiTiin,c:s for the 
year ending December 31, ll>2r), and wliicli should be ex¬ 
cluded therefrom, accortlin^- to the contentions of the plain- 
tilY, are as follows: 

(g) Divideiitls on stock of 1*. K. Co. . $840,000.00 

(b) K(‘nt of equiiuneiit and furnisliini;- power 

from related utilities. 131 ,;)()3.;‘)4 

(c) K(‘nt of buildings other property from 

fiom ri'lated utilities . 2,73r).or) 

31 (fi) Furnishiiii^: power to unrelateil 

utilities' . 24,440.07 

{<') Tse of (Mjui])meiit to uiii’idated cos. 4t5.;’)0 

(/) l\se of tracks by unrelated utilities . ;),73!).02 

(//) I?ent of buildinus cV: other property from 

uni'elated utiliti(‘S . 4,210.10 

{//) Unclainuul moiu'v found on cars. 13.8;') 

(/) Intei'est from bonds and not(‘s by sub¬ 
sidiary eompanies . 123,4r);').lS 

(j) Intei'est and dividends from invc‘‘stments ;');'),003.;‘)4 


123,4.');'). IS 
;');'),00.‘>.;‘)4 


Makine: a total of.$1,187,872.8;') 

ami on which tin* tax of four jn*!* cent was levi(‘d, as afore¬ 
said, and demand(*d by said Collector of 'Taxes, amounting;' 
to $47,.') 14.1 >2, i*ef<‘rre<l to in ])laintiff's exhibit “(J,” at¬ 
tached to oi'iirinal l>ill of Complaint. 

That tin* iti*ms so ass(‘ss(*d bv the Hoard of Personal 'Tax 
.\ppraisers, and for which a tax of four per cent was h*vi(‘d 
the?*eon, for the fiscal V(*ar ext(*inrnm' from Jnlv 1, 11)2() 
to .Inin* 'll), lb27, as a ])art of i^ross (‘arninu’s for the year 
endinu' l)i*eemlH‘r .31, 11)2(), and which should be i*xclud(‘d 
tIn*refrom, aeeoi'dini;: to the contentions of the plaintiff, 
an* as follows: 


{(i) Dividends on Stock of P. K. I*. (^). 

{h) 1 u*nt of e<juipnn*nt and furnishing;' power 

fi'om nni'elated ntilities. 

(c) I’ent of buildiiiLis iV: other ])ro)n‘rty from 

I'elated utilities . 

(//) Fnrnishiii}; power to nnrelat(*«l utilities . 

(e) I s(‘ of e^juipment to unn*lat(‘d c»)s. 

(/) Us(‘ of tracks by unrelated utilities .... 


$l)b(),00().()() 

107,48.3..‘)2 

2,;')()().(;8 

24,()ll;').8.') 

4..')0 

5,732.97 
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io) oi otiior property f]*om 

unrelated utilities.‘ 

(A) Kxeess ot amount nu'eived, over tlie 
aetnal cost of reelaimiiio- oil for iinre- 
lat(‘d j)arties 

(') liit(‘iysl rcoin l)oii(Is and notes liy sul)- 
sidinrv conipaiiies .' 

(,/) Interest and dividends from investments 

(/.) Amount reeeived from l!oss & l’lieli)s to 
eover detieit from Foxall Villa,-e l*.ns 
lane operations. 


(),4;58.0C 


145.r,7 

!»2,!)41.74 

S(!,!>4i;.l)0 


•vStiSdS 


Makin,!' a total of.$l,2!>d,l>>7.17 

■!2 and on wliieli the tax of four i)er cent was levied, 
as aloresai.l, and demanded l.y said Colleetor of 

.S*; ..... 

That the said ori.-inal hill shall ho treated .as amended as 
t.. parties so as to snhstitnte froetor I.. Donehertv ami 
Sn ney h. lahalerro, Commissioners of the Distriel of 
olnmlna, in the place and stead of Ctiiio 11. l.’ndolph and 
r i‘(‘(leri(*k A. F(‘nnin<»‘, lioth i-esioned. 

I hat the pleadin.ns in the above ease, and all exhihits 
a aehed thereto, are made a part of this slipniation ami 
••ill nvords ot the District of Coinmhia, ami eorrespondenee 
any orders, .stipulation or law referred to thm-ein, is madJ 

a iiart hereot, and Jiiay he n.sed hy either jiartv as havin'»' 
heen jiroporly proven. ’ ” 


S. R. ROWKX, 
AUnriifii III}- I’ldiiililf. 
F. II. .STKDIIK.XS, 

AlIonic;/ for I)cfcii<hiuts. 
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WASIIIXdTON RV. A KLKCTRIC TO. VS. 


•»•» Pl.AlNTII r's KxilllilT “ KK.” 

A\ asliiiilitoil Kailwav ric (’(jiiipaiiv, Washiii<»toii, 

T). C. 

Maivli .‘>0, 

(N>lI(*(*tor of 'rax<‘s, 

Washiimlofi, I). (’. 

Dkai: Sir: 

\\ (* aiT oiirlosiiii;’ cImm'Ix 4»1 tli(* \\ asliiiiiiton Railway & 
Klc('lri(* riniipjiiiy in tin* ainoniil of S2(>S,:i()S.S(), rc|)ro- 
S(*nliiii:‘ 4'f f I'aiiciii^o lax on certain ui'oss t.*arnini»;s of 
saiil (*<»inpany from opiTations williin tin* District of (’o- 
inmi>ia. ami siniilai* tax •ni (MnMain uross (‘arninns ot* tin* 

t* till 1 II 111 •l>an liailway of Washington and tlu* Ooorirc- 
town and 'rcnn.-dlytown li’ailway Company, which latter 
two companies w»*rc merited with tin* \\ ashiiiiiton Ixailway 
and 10h‘4-tric Company, effectixa* as of Xovemhor 1st, 11)28.* 

We ai’(* also enclosinn' check of tin* W’ashin^lon Intor- 
nrhan I?ailroa<l Company in tin* amount $1,217.48 which is 
in paynn*nt ol tln*4C hh'anchise tax hill as rend(*rod March 
lo, 1!)27. 

W (* ai'<* ad\ i<ed that mojn*ys i'(*cei\'(*d hy tin* W ashinu^ton 
Railway and hJecti'ic (’ompany and tin* form(*r snhsidiary 
compani(*>« ( ity and Siihiirhan Railway of Washinuftoii 
ami (M*or,ui‘town and 'lh‘nnallytown R’aihvay Companv— 
11*4011 the t4>llowin‘4‘ sources art* m)t pr4»p(*rly in(‘lnd(*d as a 
part ot n'l'oss (‘arniims of said conipani(*s f(»r the purpose 
ot taxati4>n, amt which items are in»w a snhject of pendim** 
liti-ati4)n: 

lV)W(*r (tf) Snhsidiary R*ailw'ays). 

Row'(*r (to (tiitsidi* (’ompani(*s). 

R’ent of K4jnii)nn‘nt (tt) Snhsidiary Railways). 

R*i‘nt of K4jni|)m(*nt (to Outside Companies). 

Iu*nt of Tracks. 

X<*t Inconn* fr4>m Mist*. IMiysical Prop(*rtv. 

Intert'st ami l)ivitlt*ntls on Securities owned. 

Miscellaneons Income. 

Rent of Rldirs. i\: ()tln*r Ih*o])erty (to Snh. Rwys.) 

R(*nt of l>ltli*s. iV: ()tln*r Rropt*rty (to Outside (’os.) 

Yonrs very truly, 

(Sip:ned) * * A. 0. XEAL, 

VliT-Prcsidotf ((’• Cowptroller. 

AGX/MLL. 


CUXO H. lU’DOLFlI ET AL. 
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Plaintiff’s Exhibit “EE.” 

Board of IVrsoiial Tax .\|.|.rais,.rs, District of Columbia, 

Wasliiiiirtoii. ’ 

Kooiii lo.!, Mmiicioal Biiildii)<>- 

* ^ * 

1 , March 25, 1927. 

M ash. I?y. and I^lcc. Co., 

14tli and C Sis. X. W., 

Washinoton, D. C. 

Alicntion Mv. Xcal. 

(iKNTLKMEN : 

Tliis is to adviM. yon lliat flic Boar.I of l>crsonal Tax 
Appeals alter liaviiur taken into consideration all the facts 
addia-ed at the special hearing -ranted yon .March 2.>, 192fi 
are ot the opinion that the asse.ssment a-ainst vour Com¬ 
pany should 1... lixed at if.-..(i24.7.-.S. with a resiillant lax at 
tli(‘ ial(‘ ol lour |)(»r pi-ovidcd hy law, of $224,9!)() ,‘{2 

Very truly yonrs, 

' ('HAS. A. HCSSMLL, 

(, ^ p / JJ -('.sfaid Afisrssor, I). C. 

*»'> Plaintiff’s Exhibit “EE.” 

Payalilo in March, 1J)27. 

street Railway Kran.'hi.se Tax on Cross Iteceipts for Year 

Ending* Dcci'inhcr ;)1, 

Folio —. ' 

Assessor's ()iTic(‘, .March 15, 1927. 
Washin.u'lon Khdiway and Eh'etrie (\)., MU, ;,,„i (i 
X". W to the Disti’iet ot* (\)lninl)ia, Dr. 

lo 4 pin- cent on jf5,(;24,75S.(l() Cross 

^ . ^ ‘N 

To Fcnialty — pto- cent Amount Paid :i/:n/27 17:C‘lS4 00 


Total I>aIanco due 
K ece i \'ed |la ynicn t 


$51,606.32 


7 

Collector, I), C, 
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WASHINUTOX 15V. A KhKcTKIT CO. VS. 


M of inn tn Pisntlss. 

.1 iiiu‘ 10, 1027. 


Xow roinr tin* (lornuljiiils, I»y jillorncy, mid move 

lli(‘ coiirl to dismiss tlu* ori^iiud l>ill lilod li(*roiii for that: 

1. 'riic di\i<l<’nds rrccivod on llio stock of tin* rotomnc 
MIc(‘tri(' Power (’ompmiy «»wncd ]»y the phiintitT an* ])ro|)- 
erly itn‘lnd(‘d aiiionu^ tin* L!r(>ss receipts of tin* plaintilf ffir 
tin* purpose of taxation. 

2. 'rin* r(*nt of (‘pnipineiit am! fnrnisliinu- of p(»w(*r to 
otln*r companies arc* properly included amoni;- tin* '^i-oss la*- 
c( ipts of the plaintiff fnr the jmrpose of taxation. 

• ». I he rent ol hnildinvi's and othei’ piupco'tv is proj>erlv 
im'linled am<mLi‘ tin* ui'oss leceipts ol* tin* plaintitf tor tin* 
purpose of taxation. 

4. 'rin* moin*y receive«l for furnishing- power to nnn*- 
lated utilities is p?-op(‘rly included amoim- tin* uross r(*ceipts 
of tin* plaintiff foi- the purpose of taxation. 

• >. I he money receive<l tor tin* O'*** of tracks is propei’lv 
included amoni:- die uross ?-eceipts of the plaintilV foi- the 
purpose of taxation. 

t». 4 he unclaimed moin'y 1‘oinnl on cars is propei-ly in¬ 
cluded annum- tin* i*i-oss i-(‘ceipts of the plaintiff for tin* 
pm pose of taxat ion. 

7. Tin* interest on bonds and notes ol snl)sidiar\’ com- 
])ani«*s pm-»*hased with in*t capital or snrplns accnmnlat(*d 
t!'om tin* earnin'/s ol toriner years is propi‘i*|v included 
amonu' tin* uross i-eceipt*' of tin* plaintilV foi- the pni-pose of 
taxat ion. 

5. 1 Ik* inti'rest on inv(*stments pnrchas«*d with (*arniims 
pi-evionsly taxed is properly incindi'd amoni*- tin* i^m’oss 

receipts ol the plaintilV foi* tin* |)nrpO':(* of taxa- 
3)7 lion. 

!k I In* jilaintill is not (‘ntith*d to tin' re!i(‘f asked 
for nnd(*r tin* facts s(*t out in the said bill. 

F. IF. STFdMFFXS. 

Aftnrui ti f(n' Prfriiflanfs. 


Cl'NO ir. KL'hor.PIT ET AE. 
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Lciivo lo (ilc is Millie Iin, iiiiie i,, i:,,,, ,, 

"'•'.yiiMil ... ' '"■ii ol (lie 

|>, STAI''K(t|.M), 

J fist i((\ 

Decree. 

JiMii* 10, l<)i>7. 


.... 

n is, this ItM !i (In V of J nil,. H)*)- .,,1;,, i 1 , 

..z: 

'V!■:XI) 1:U. |>. STAKFoi.’i), 

Jnsfiee. 

h roll! lii<» rorcL^oiiiM-|j,,. nlMlnior < 

"I”'" ... .-lllll llle I,,Ml,I ll,e|vr,,|- is I'iVT 

One II||||,||V,I l)„||;irs. ' 

'VKXDKLI. I’. S'l’Al. |.’()i;|), 

3S ir , Jiisl'iee. 

M f’tenrdUfl nut. 

Hi, HLH. ( iidcrliikinL;- on Anno.,! ‘^Kio 1 


/s.sp/y////r/// nf Errors. 

h^ih'd diiiK* Hi, 101 ) 7 . 


_1. Tlu. (V.iirt ,.,•|•e,l in .|isi„issii„ pl.-iinlilT's .n-i.-in-il l.iH 

. 


\VASIIIX<JTON nv. A KI.KCTIIU' (’O. Vr^. 


4. Court citimI in not tiinliiiu- llint tin* h‘vv of tlin 
ass(*ssiin‘nts ainl taxes <‘oin]>laiin*(l oT, as liross <‘arnini*s 
within tin* Distinct <4* Colninhia t’mnn street railway o|)(‘ra- 
tions, W(*re williont warrant or anthoritv ot' law. 

Tin* Court (*rre<l in not liinlini!- that tin* following' iti*nis 

for n]on(*vs ree<*iv(*(l, that is to sav: 

• ^ • 

(a) Divitleinls on stock of Dotoinae lnh*etrie l*ower ('oin- 
j)anv owin*(l hv tin* ]»laintilf: 

ih) I u*nt of (Minipinent ainl fnrnishini*- ])ow»*r to relateil 
ntiliti(*s; 

(r) hN*nt of hnihlinus ainl otln*r ))i‘opi*rty to n*lati*<l 
ittiliti(*s; 

{(/) Fnrnishini^- powei* to nnin-lated ntiliti(*s; 

(e) Cse of (*<|ni|nnent to unrelated eoinpani(*s; 

(/) Cst* of tracks hy nni(*lat(*d ntiliti(*s; 

(//) l\(*nt of hnildinus and (»ther pi'operty to nnr(*lated 
ntiliti(*s; 

{It) Inxe(*ss of amount n*ei*ived over the actual cost of 
!*(*elainiin.i»- oil for nnr(*lat(*d parties; 

(/) Int(*r(*st fi*(nn honds and not(*s (d* >nhsidiary eoni- 
jianies; 

ij) Interest and divid(*n<ls fi*oin investments; 

(/. ) Amount r(*eeiv(*d to roV(*r deficit from ^^^xall X illa^e 
r»ns lam* operations; 

were impr(»|M*rly inelinled in tin* ass(*ssment for 
.Td taxes complained of, as a ]iart of tin* iL*ross earnini*s 
<»f the plaintitf d(*rived solely and (*xelnsiv(‘ly from 
tin* o]K*ration and management of plaintiff's railwav, as 
eont(*mplat(*d hy law, and that tin* inelnsion tln*rt*of and 
the ass<‘ssm(*nts hase«l tln*r(*<ni, wen* le\'ied without anthor¬ 
itv of law and, tln‘r(*fort*, irr(*unlar. ilh*i;al and void. 

(». The Court err(*d in not fnnlini:- that tin* ass(‘ssment » 
and taxes levit‘d on the it(*ms (*om])laiin*d of impos(*d donhh* 
taxation upon tin* plaintitf, and lher(*hy ])rodne(‘d an in- 
t*qnality and that tin* said assi*ssm(*nts and taxes so levied 
are unreasonahle ainl arhitrary. 

7. The Court i*rr(*d in not lindinn- that the asses^iments 
and taxes h*vie<l an<l complained of were* mill and void, and 
constituted an attem])t to taki* tin* ])laintitT's ])ro]M*rty with¬ 
out due ])ro(*ess of law and Just (*om])(*nsation. 

S. K. r,()WFX, 

At tonic If for Plaintiff. 


CUNO H. RUDOLPH ET AL. 
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Spi'vipp (>r copy of tlh' foIVjoinin’ Assi«»iiiii(‘iit of lOrrors 
is lieivhy ackiio\vl(‘<l<;(‘(l this Kith day of duiip, IhlJT. 

F. il. STKIMIKXS, 

AH (true jf for Dcfciitlinil s. 

I )(‘SI (f toil !oU of iH'i'ord. 

Fill'd dnno 1(1, 1!)27. 


'I lii* plaintifl’ lioi'chy dosiiiiiatrs tin* followini;’ papers as 
the reroi'd on appeal in the al)o\’e entitli'd eaiise. 

1. Kill of Foinplaint and exhihits. 

*J. Motion to Dismiss. (Fih'd diini' 10 *27.) 

3. Slipidalion and (‘xhihits. 

4. Decree id* Foin*t with notation of appeal. 

40 7). .Memorandnm of appeal hond. 

(i. Assi^^nment of l^rrors. 

7. 'rids di'si^iiat ion of record. 

S. K. KOWFX, 

Attonirf! for HldinH/f. 

Si'i’viee of eoj)y of the fori'Lioiii;^- Desiiiiiation of K'eeord 
is herehy aeknow lediLicd this Kith day of dime 1027. 

F. il. STFIMIFXS, 

AftiniKOf /or l)(‘icntlnnf 


dl 


Siipreini' Fonrt of the District of ('olnmhia. 


rxi’n;i) States (»e Ameer’a, 

Ihs/rlcf o f ('of ndthld, ss: 

1, Frank F. ( hinnin.iL»ham, (’h‘rk of the Snjireme (Viiirt of 
the District of (’oliimhia, herehy ei'i-tify the foi-i'inoin*;' 
])ai;es nnmheri'd from 1 to 40, both inelnsivi*, to hi' a true 
and correct transcript of the record. aeeoiTliiii*- to dii‘ee- 
tions of eonnsi'l herein tiled, copy of which is made jiai't of 
this transcript, in eansi' Xo. 47)S22 in Fipiity, whi'rein Wash- 
in.iiton IKdlway cV: Fleetrie Fompaiiy, a eor])oration, is 
iOainlilTand (hiiio II. Kndol])h et ah, Fommissioni'rs of the 
J)istriet of Foliimhia, iSie. are Defendants, as the same re¬ 
mains ui)oii the tiles and of record in said Court. 

5—4656a 
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W. RY. A E. CO. VS. cc:co n. rudolph et al. 


In toslinioiiv wIkmcoI', I licnniiiio siihscribc inv naino ami 
allix till* s(*al of said (Nnn’l, at the* City of Wasliiiij^ton, in 
said District, tliis ‘J4tli day of October, Ut*J7. 

[Seal Supreme Court of tlie District of (’olumbia.l 

FRANK F. (n^NXINTflTAM, 

Clerk. 


Fndors(‘d on cover: District of Columi)ia Supreme (Vuirt. 
No. 4br)(). Wasbinu'ton bbiihvay cV Fih*ctric Company, a co!‘- 
])oration, a]»pellant, vs. (bino II. Hudolph, et al. Court of 
Ap])eals, District of Columbia. Filed Oct. 25, 1927. Henry 
\V. Ilodires, (Merk. 
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PRELIMINARY 


The law and the facts heins substantially the same 
in the above entitled cases they will be arj^ued together. 
In this brief, for convenience, the appellants, Potomac 
Electric Power (’ompany, are reforrcMl to as the “Power 
Co.”, the Washington Railway and Electric Company 
as the “Itailway”, and tlu' appellees as the “District.” 


STATEMENT OF CASES 

These are appeals from certain decrees of the Supreme 
Court of the District of ('olumbia. dismissing the bills 
of the Power Co. and the Railway filed therein to 
enjoin the District from including for the first time 

in the assessments and lew of taxes, for the vears P.)2() 

•• * 

and 1927, certain sums of money, as constituting a 
part of the gross earnings of the Power Co. and the 
Railway for the taxable years of 1925 and 1920, which 
had not been included previously, and which are not 
contemplated by the statutes in (piestion and should 
not be included in the aforementioned a.ssessments and 
taxes. It is the contention of the appellants that the 
assessments and the levy of the taxes thereon, were 
made without warrant or authority of law and are, 
therefore, illegal, irregular and void as being rej)ugnant 
to the Constitution, in attemj)ting to take private 
property without due process of law and just com¬ 
pensation, as well as imposing double taxation. 

The Court below heard the cases on the bills and 
stipulations hied therein and dismissed the bills without 
rendering any opinion, leaving the entire (piestions 
to be decided by this C'ourt. 
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STATUTES INVOLVED 


The Statutes involved are the Acts of Congress of 
July 21), 1S1)2, 27 Stats. 32(); June 10, 18l)(), 29 Stats. 
318, Suppl. to Rev. Stats, of U. S. \’ol. 2, p. 512; June 
5, 1900, 31 Stats. 270; July 1, 1902, 32 Stats, (ill); 
April 28, 1904, 33 Stats. 503; and the act of July 3, 
1920. 


For the convenience of the (’ourt the foregoing 
acts are sot out in detail in the appendix attached 
hereto. 


STATEMENT OF FACTS 


The facts are all substantially stated in the hills 
of complaint (Rec. P. IT P. ('o. 2; Ry. 2) and the 
stipulations tiled therein (Rec. P. F. P. Co. 18; Ry. 21) 
and in etTect are: tliat in obedience to the foregoing 
statutes the Power Co. and the Railway, each and 
every year since 1902 and 1890, respectively, filed with 
the })roj)er authorities their annual affidavit and report 
with respect to their gross earnings, and the District 
levied the taxes thereon, all as recjuired by the foregoing 
statutes, but not until the year 1920 did the District 
attempt to include in said taxes, with reference to the 
Power Co. for the taxable years ending June 30, 1925 
and 1920: 

1925 1920 


Interest and Dividends. 8323,809.24 $135,340.71 

Rent of Land, Buildings and 

Equipment. 39,108.45 40,108.40 

and with reference to the Railway for the year ending 
December 31, 1925, 

(a) Dividends on stock of P. E. P. 

Vo . $840,000.00 

(b) Rent of eciuipment and fur¬ 

nishing power to related 

utilities. 131,563.54 
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(c) Rent of buildings and other 

property to related utilities ... 2,71^5.05 

(d) Furnishing power to unrelated 

utilities. 24,44().()7 

(e) Use of equipment by unrelated 

cos. 40.50 

(f) IVe of tracks by unrelated 

utilities. 5,739.02 

(g) Rent of buildings and other 

property from unrelated util¬ 
ities. 4,210.10 

(h) Unclaimed money found on cars 13.85 

(i) Interest from bonds and notes 

by subsidiary companies. 123,455.18 

(j) Interest and dividends from in¬ 

vestments. 55,003.54 


Making a total of. 81,187,872.85 

and for the year ending December 31, 1920, 

(a) Dividends on stock of P. K. P. 

( o. . . 8900,000.00 

(b) Rent of ecpiipment and furnisli- 

ing power to related utilities.. 107,483.52 

(c) Rent of buildings and other 

])roperty to related utilities . 2,500.08 

(d) Furnishing power to unrelated 

utilities. 24,095.85 

(e) Use of equipment to unrelated 

cos. 4.50 

(f) Use of tracks by unrelated 

utilities. 5,732.97 

(g) Rent of buildings and other 

property from unrelated util¬ 
ities. 0,438.00 

(h) Excess of amount received, over 

the actual cost of reclaiming 

oil for unrelated jiarties. 145.07 

(i) Interest from bonds and notes 

by subsidiary comi)anies. 92,941.74 

(j) Interest and dividends from 

investments. 80,940.00 

















o 


(k) Amount received from Ross & 

Phelps to cover deficit from 
Foxall Village Bus Line op¬ 
erations.... 3,868.18 


flaking a total of.81,290,157.17 


ASSIGNMENTS OF ERRORS. 


The assignments of errors are set out in full in the 
Records and it is considered unnecessarv' to restate them 
here. See P. K. P. Co. p. 27 and Ry. p. 31. 





ARGr^ENT. 


The Records in this (‘oiirt present the following ques¬ 
tions of law for consideration: 


I. THAT THE RAILWAY AND THE POWER CO. 
ARE TAXABLE UNDER THE EXPRESS WORDING 
OF THE STATUTES UPON THEIR “GROSS EARN¬ 
INGS” AND NOT UPON THEIR ENTIRE “GROSS 
RECEIPTS.” 


II. THAT THE LANGUAGE OF THE CHARTER 
INDICATES A LEGISLATIVE INTENTION TO TAX 
THE “GROSS EARNINGS” OF THE RAILWAY, 
MEANING THEREBY AN EARNING OR PROFIT 
DERIVED FROM ITS OPERATION AS SUCH, AND 
THE USE OF THE TERM “GROSS RECEIPTS** 
IN SUBSEQUENT LEGISLATION EVINCES NO 
CONTRARY INTENTION. 


III. THAT THE TAX BEING BASED UPON 
“GROSS EARNINGS** THE SAME IS LIMITED 
TO THE “EARNINGS** FROM THE BUSINESS 
FOR WHICH THE UTILITY WAS INCORPORATED 
AND CAN NOT BE EXTENDED TO INCLUDE 
ENTIRE “GROSS EARNINGS** OR “RECEIPTS.** 


IV. THAT THE ASSESSMENT AND LEVYING 
OF A TAX ON THE ITEMS DISPUTED, UNDER 
THE GUISE OF GROSS EARNINGS, CONSTITUTED 
DOUBLE TAXATION. 
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V. THAT THE ASSESSMENT AND LEVYING 
OF A TAX ON THE ITEMS DISPUTED, UNDER 
THE GUISE OF GROSS EARNINGS, PRODUCED 
AN INEQUALITY SO AS TO BE UNREASONABLE 
AND ARBITRARY. 


VI. THAT THE ITEMS COMPLAINED OF WERE 
IMPROPERLY INCLUDED AS “GROSS EARN¬ 
INGS” IN THE ASSESSMENTS AND TAXES 
UNDER CONSIDERATION. 
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I. 

THAT THE RAILWAY AND THE POWER CO. 
ARE TAXABLE UNDER THE EXPRESS WORD¬ 
ING OF THE STATUTES UPON THEIR “GROSS 
EARNINGS” AND NOT UPON THEIR ENTIRE 
‘‘GROSS RECEIPTS.” 


(a) The Railway in This Case Is Taxable Under the 
Statute Upon Its Gross Earnings. 

The Act of 1892, creating tlie Railway, requires 
tliat tlie Railway shall pay, 

“Each year four per centum of its gross earn¬ 
ings . . and said per centum of its gross 

earnings shall he in lieu of all other assessments 
of personal taxes iq)on its property, used solely 
and exclusively in the operation and management 
of said railway. Its real estate shall be taxed 
as other real estate in the District: Provided, 
that its tracks and elevated railwav structure 
shall not be taxed as real estate.” 

The Act of 1896 reciuires an annual report to be 
transmitted to each House of Congress on or before 

the first dav of Pebruarv in each vear bv everv street 

% % % % 

railroad corporation in the District of Columbia. 

The Act of 1900 authorizes the Railway to enter 
into contracts with certain other street railways for 
the use of their respective roads or routes, or any part 
thereof, and to accpiire and hold stock in any of the 
said street railways, and further, to acejuire and hold 
shares of the capital stock, or other securities, of any 
electric power corporations supplying, or under contract 
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to supply, electric power in the operation of said 
railways. 

The Act of 1902 after dealinji; with the gross earnings 
tax upon certain corporations further provides: 

Provided, That street railroad com¬ 
panies sliall continue to i)ay the four per centum 
per annum on their gross receipts and other taxes 
as prodded by existing law, . . 

The Act of 1904 amends the Act of 1902 bv the 
following: 

“4'hat tliat part of tlie proviso in ])aragraph 
five, section six, relating to street railroads 
‘sliall be construed to mean that all street rail¬ 
road companies shall pay four ])er centum j)er 
annum on their gross receij^ts withinJhe District 
of (’olinnbia and other taxes as prodded by 
existing law.’ ” 

It is the contention of the Pailwav that the amend- 
ment of 1904 is restrictive in character and, therefore, 
was not intended to enlarge the extent of the tax, first 
created by the charter of 1892, but rather to limit the 
same to the gross earnings of the Railway within the 
District of Columbia, thereby removing all doubt as to 
the scope thereof by expressly excluding gross earnings 
derived from operations elsewhere. This is rendered 
clear and the reason obvious when it is borne in mind 
that the Railway under its charter of July 29, 1892, 
was authorized to extend its operations into the State 
of Maryland; furthermore, the said Act of 1904 in 
repeating tlie words “as prodded by existing law,” 
clearly indicates that the taxes in question were to 
be computed upon the gross earnings from railway 
operations and in accordance with the provisions of the 
Acts of 1892 and 1902; that to hold otherwise would 
be to deny and take from the words “as prodded by 
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existing law/’ the natural meaninp; intended thereby and 
which were manifestly employed for the purpose of showing 
the intent of ('ongress to retain the same kind of a 
tax then existing and not to substitute another therefor. 

The Act of 1920 only changes the date and manner 
of payment of taxes on real and personal proper!}'. 

It is, therefore, insisted that a careful reading of 
all of the apjdicable statutes cited will render clear 
the true intent of C’ongress, showing an evident purpose 
not to depart from, but to retain the same kind and 
character of a tax to be paid by the Railway, which 
was originally im])oscd under the Act of 1S92 creating 
the said Railway, that is to say, four per cent, of its 
gross earjiings derived solely and exclusively from the 
operation and management of said railway trithin the 
District of Coluynbia. 


(b) The Power Co. Is Taxable Upon Its Gross Earnings, 
Under the Act of 1902. 


Under the Act of 1902 the l^ower Uo. is recpiired 
to pay a tax of four per centum ]K‘r annum upon its 
gross earyiings within the District (f ('olund)ia, which 
has not been modified by any subsecpient legislative 
provisions. 


Gross Earnings of a Producing or Manufacturing Corpo¬ 
ration Judicially Defined. 

This (‘ourt has aln'ady defined the term “gross 
earnings*’ as used in said act wIhmi aj)])lied to a cor¬ 
poration ])ro(liicing a commodity, District of i'olumhia 
vs. Georgetown Gas Light Co., 45 Aj)]u 1). ('. (i^, where 
a distinction was made between the terms “gross 
earnings” and “gross receii)ts” so as to recpiire a deduc¬ 
tion for coal used in the manufacture of gas before 
determining gross earnings from the sale thereof. 
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11 . 

THAT THE LANGUAGE OF THE CHARTER INDI¬ 
CATES A LEGISLATIVE INTENTION TO TAX 
THE “GROSS EARNINGS’’ OF THE RAILWAY, 
MEANING THEREBY AN EARNING OR 
PROFIT DERIVED FROM ITS OPERATION 
AS SUCH, AND THE USE OF THE TERM 
“GROSS RECEIPTS” IN SUBSEQUENT LEGIS¬ 
LATION EVINCES NO CONTRARY IN¬ 
TENTION. 


(a) With Reference to the Railway, the Terms “Gross 
Earnings” and “Gross Receipts” May Be Treated 
As Synonymous. 


inr oi uku iiii; iiix 

sliould ho l)us('(l upon “gross oarnings” it could just 
as well have provided th(‘ ])hraso “gross receipts” for 
the Act qualifies either hy the succeeding language 
reading: 


“Shall he in lieu of all other assessments of 
personal taxes uj)on its ])roperty, used solely 
and exclusively in the operation and management 
of said railway.” 


Therefore, whether it is properly “f/ross earnin(js'' 
or gross receipts'^ the results would he the same, in 
the case of the Railway, l)ecause of the wording of the 
statute so limiting the earnings or receipts to those 
derived solely and exelasively from the operation and 
management of said liaihray. 

While this (’ourt in the case of District of Columbia 
vs. Georgetown Gas Light Gompajtip supra, said: 

“There is a full recognition hy the Congress 
of a distinction hetween ‘gross recei])ts’ and 
‘gross earnings.’ ” 
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it also said in tho saino oi^inion, after (listinf!;uishing 

a inmiher of ease's eit(*(l hv the District: 

» 


“It was also urj^ed by the ap|)(*llant that, 
afte'i* all, ‘^:ross receipts’ and ‘»i:ross earnings’ 
are in the broad s(*nse, as ai)plied to business 
concerns, eepiivalent terms, and that reading 
paragraph o of section (> of the Act of .Inly 1, 
UH)2, as capable of interpn'tation without ref- 
(‘rence to anything exce])t the normal meaning 
of the words as there used, it must be held 
that a tax on ^gross earnings’ and a tax on ‘gross 
n'C(*ipts’ are one and the same thing. In sup¬ 
port of that ])roposition they rely largely upon 
I'nion V. R. (’o. rs. V. S., V. S. 402, 2") 
b. tab 274 ... In fact, all of the Federal 

eases cited by the api)ellant, excepting two 
(ami neither of those atTecting the point in issue 
here), were cases in which railroads and their 
receipts or earnings wen' involved, and therein 
lies the misconception of the appellant in this 
case. It may very well be that ‘gross earnings’ 
and ‘gro>s receipt^’ constitute precisely the same 


sum of money with certain sorts of business 
conccTiis. .V railroad comi)any engaged entirely 
in the rendition of services for which it receives 
compensation, and neither producing nor fur¬ 
nishing any tangible commodity to persons 
as an incident to the rendition of the services, 
may have as its ‘gross receipts’ and its ‘gross 
earnings’ precisely the same moneys. 

It would be an economic fallacy to assert that 
the ‘gross receipts’ of an ordinary manufacturing 
concern are its ‘gross earnings.’ 

“. . . So that, while in the case of certain 

classes of concerns, such as railroads, producing 
no commodities, there are onlv two classes of 


funds into which the entire receipts are divided, 
one being the ‘gross receipts’ or ‘gross earnings,’ 
as you ])lease to denominate them, and the other 
being the ‘net earnings’ after all taxes, charges, 
and operating expeiulitures are paid, in those 
manufacturing concerns which produce com¬ 
modities for sale by converting raw materials 



13 


there are, of necessity, three distinct classes 
of funds into which their entire receipts are 
divided, ‘gross receipts,’ ‘gross earnings’ and 
‘net earnings.’ With such concerns it certainly 
can not be said that the terms ‘gross earnings’ 
and ‘gross receipts’ are synonymous.” 

but when they are and may be used synonymously 
they are used in the sense of “earnings” or “pro/i7s,” 
as it would be ridiculous to think that Congress meant to 
tax a certain sum just because it was a receipt and 
represented no earnings or profits, as stated by this 
court in the Gas Co. case in discussing the opinion as 
rendered in the case of State vs. Central Trust Co. 

“In the case of State vs. Central Trust Co., 
100 Md. 208, 07 Atl. 207, cited in the appellant’s 
brief as authority for the proposition that ‘gross 
receipts’ and ‘gross earnings’ mean the same 
thing, it will be found that the opinion does not 
support that contention. In that case the statute 
under construction provided for the levying 
annually of a franchise tax upon certain specified 
classes of corporations doing business in the 
State of Maryland, and in one class are included 
safe deposit, trust, guaranty, and fidelity com¬ 
panies, on which the tax is fixed at ‘2 per centum 
annually upon the gross receipts or earnings.’ 
The court treated the expression, ‘gross receipts 
or earnings,’ to mean gross profits or earnings.” 


(b) All Statutes Upon the Same Subject Must Be 
Construed Together As One Act and One Part 
Interpreted by Another. 

It is a well recognized rule that all statutes upon 
the same subject matter are to be harmonious as far as 
possible. This is true where the acts relating to the 
same subject were passed at different dates, separated 
by long or short intervals. The acts of 1902 and 1904 

607-E—2 
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must be construed with reference to other acts in 
pari materia (act of 1S02) of wliich tliey form only 
one part. This observance of a settled principle for 
the constniction of statutes is necessary’. 

The case of Stuart et at. vs. Maxwell, Hi How. 150, 
14 L. Ed. 883, involved the construction of the Tariff 
Act of 1864 and what effect it had u])on the })revious 
similar Act of 1842. The ('ourt stated in passing upon the 
question: 

“The Act of 184() is a revenue law of the 
United States, and must be construed with refer¬ 
ence to acts in pari materia, of which it forms 
only one part. This observance of a settled 
principle for the construction of statutes is 
absolutely necessary in the ])resent state of the 
lej?islation of ('onjiress on the subject of revenue. 
Without it, the public revenue could not be 
collected, and inextricable embarrassments and 
difficulties must constantly occur. We are obli^red 
to look at the whole existing; system, and consider 
the nature of the subject matter of the enact¬ 
ment under consideration, in its relations to 
that system, in order to ])ronounce with safety 
upon its repuj^nancy to, or consistency with, 
any particular Act of (’onj^ress.” 

Thus the case of V. S. vs. Central Pacifie R. R. ('a., 
118 U. S. 235, 30 L. Ed. 173, involved the retention 
by the (lovernment of certain earninj^s of I\acific 
roads. The (piestion turned upon the true interpre¬ 
tation of certain Acts of ('onj^ress, the United States 
contending: that it is authorized to retain compensa¬ 
tion earned for transportation for all the roads owned 
or leased by the appellee, whether the construction of 
such roads had been aided bv the use of (lovernment 
bonds or not, and the appellee contended that the 
compensation referred to was that earned by transpor¬ 
tation over that part only of its lines which had been 
assisted by the government subsidy. The Court held 
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that the several acts under consideration must be con¬ 
strued together as one act and one part to be interpreted 
by another. 

Again in the case of Reiche vs. Symthe, Collector of 
N. Y., 80 U. 8. 162, 20 L. Ed. 566, there was involved 
the question whether birds and fowls were embraced 
in the term ‘‘animals’’ and the Court stated: 

“If it be true that it is the duty of the court 
to ascertain the meaning of the legislature from 
the words used in the statute and the subject- 
matter to which it relates, there is an equal 
duty to restrict the meaning of general words, 
whenever it is found necessary to do so, in order 
to carry out the legislative intention. . . . 

And it is fair to presume, in case a special mean¬ 
ing was attached to certain words in a prior 
tariff act, that Congress intended they should 
have the same signification when used in a 
subsequent act in relation to the same subject- 
matter.” Citing Brewer vs. Blougher, 14 Pet. 
178. 

The Court further stated: 

This Act of 1861 “was in force when the 
Act of 186()—the act in controversy—was passed, 
and it will be seen that birds and fowls are not 
embraced in the term ‘animals,’ and that they 
are free from duty. . . . It is quite manifest 

that Congress adopting the popular signification 
of the word ‘animals,’ applied it to quadrupeds, 
and placed birds and fowls in a different classi¬ 
fication. Congress having, therefore, defined the 
word in one act, so as to limit its application, 
how can it be contended that the definition 
shall be enlarged in the next act on the same 
subject, when there is no language used indi¬ 
cating an intention to produce such a result? 
Both acts are in pari materia.'^ 
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The Court also cites the case of Homer vs. Collector, 

1 Wall. 486, and said: 

“The object of that suit was to ascertain 
whether, under the tariff act of 1857, almonds 
were placed in the catep;()rv of dried fruits, on 
which a small duty was imposed. It was con¬ 
tended as the article was j)opularly classed 
amoiif^ the dried fruits of the table, with raisins, 
dates, etc., and as it was not nam(‘d specifically 
in the changes in the Act of 1867, that it ])ro])- 
erly belonged to the schedule providinji for 
dried fruits. But the court held that as a dutv 
had been impos(*d on almonds, co tiomine, in 
previous tariff acts, the artich' was not, for 
revenue purpose's, within tlu* j^e'iK'ral tc'rm of 
dried fruit, althouj^h in j)o])ular lan^ua^e and 
commercial usajzie' such was its sijinification.” 

In the case of Penniniiton vs. Ceur, 2 Cranch 32, 

2 L. Kd. 198, there was ]uvsent(*d the (iue>tion whc'ther 
a refiner who had a lar^e (piantity <4 refiiK'd su^ar in 
his refinery, was subject to a tax tlu'reon. I nder an 
Act of ('onjiress tlu're was h'vied a tax upon all >u^ar 
which .shall be refined, and the same act in a subsc'epu'iit 
section reepiired the n'finer to kee]) and rendc'r a true 
account of all sup\r refined irhieh he .^fiall hare .^Cfit 
out. A repeal of the law was then had and the (piestion 
arose whether a larj!;e (piantity of sujiar refiiu'd and 
on hand, which had not been sent out, was subjected 
to the tax, that is, did the tax accrue from the time the 
sugar was refined or isent oat. Mr. ('hief Justice Mar¬ 
shall who delivered the opinion of the C’ourt said: 

“The object of the act imposing the duty 
being revenue, and not to discourage manu¬ 
factures, it is reasonable to suppose that the 
attention of the legislature would be devoted 
to the article in that state in which it was de¬ 
signed to be productive of revenue. There 
could be no motive for imj)osing a duty never 
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to be collected, or for imposing it on the article 
in that condition, in which it might remain 
for ever, without yielding a cent to the treasury. 
The duty not being progressiv'e, but complete 
in the instant of its commencement, being 
one entire thing, no j)urpose was to be effected 
by charging it on an object from which it was 
not afterwards to be drawn. 

‘Tf, therefore, we find the whole attention 
of the legislature directed to the article in one 
state; if we find it ])roductive only in one state; 
there is no reason for supposing, unless the 
words require that construction, that the duty 
was imposed upon it in a different state. 

‘^\ll those j)rovisi()ns of the act, which are 
calculated to bring the money arising from 
this tax into the treasury, or to create any li¬ 
ability in the person who is to pay it, apply 
exclusively to sugars sent out of the building. 

“Of those sugars only is an account to be 
rendered: on those only are the duties to be 
paid or secured. ... It would seem to be 
plain, . . . that the fact of sending out 

the sugars, not the fact of refining them, created 
the debt, and that the person sending them 
out became the debtor. 

“It has been stated by both parties, that 
all the revenue acts of the United States may 
be considered as iti pari viateria, as forming 
one connected system, and therefor to be com¬ 
pared together, when any one of them is to be 
construed.” 

Thus applying the principles in the cases cited to 
the case under consideration, it will be seen that the 
charter of the Railway of 1S92, providing for a tax 
of four per centum of its gross earnings, and that said 
])er centum of its gross earnings shall be in lieu of all 
other assessments of })ers()nal taxes upon its proi)erty, 
used solely and exclusively in the operation and man¬ 
agement of said railway, clearly indicates a legislative 
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intention to tax the gross earnings of the railway, 
meaning thereby an earning or profit derived from its 
operation as a railway. Furthermore, that the charter 
of 1892 was designed to afford rules to guide those 
employed in the collection of the revenue to be derived 
from such railway operation, and that the purpose of 
the subsequent legislation was to keep intact the scheme 
of taxation in such charter provided. Therefore, such 
subsequent legislation must be construed with reference 
to the charter of 1892. 
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III. 

THAT THE TAX BEING BASED UPON “GROSS 
EARNINGS*’ THE SAME IS LIMITED TO THE 
“EARNINGS” FROM THE BUSINESS FOR 
WHICH THE UTILITY WAS INCORPORATED 
AND CAN NOT BE EXTENDED TO INCLUDE 
ENTIRE “GROSS EARNINGS” OR “RECIPTS.” 


(a) Rule of Construction of Statutes in Tax Cases. 


The Tiiited States Sui)renie Court has on numerous 
oeeasions laid down the rule that a citizen is exempt 
from taxation unless the same is imposed l)y clear and 
unecjuivocahle lanj 2 ;ua^;e. In the case of Spreckels 
Su<iar Ixcfinina Co. vs. Mci'loin, 192 T. S. .‘197, 48 
L. Kd. 499, it was said: 

“Kee])inj!: in mind the well-settled rule that 
the citizen is (*xempt from taxation unless the 
same is imposed hy clear and uneciuivocable 
lan^uaj 2 ;e, and that where the construction of a 
tax law is doubtful, the doubt is to be resolved in 
favor of those upon whom the tax is sought to 
be laid. . . .” 


In the case of 



S. 


499, 21 


L. 


United Stotc.s vs. Edwin B. I sham, 
hid. 729, it was said: 



“If there is a doubt as to the liability of an 
instrument to taxation, the construction is in 
favor of the exem])tion, because, in the language 
of Pollock, C‘. B., in (lurr vs. Scudds, 11 Kxch., 
191, ‘a tax can not be imposed without clear and 
express words for that ])urpose.’ C'onroy vs. 
Warren, 8 .lohn<. (‘as. 2o9. These principles 
are based in good sense, and are sustained by 
the authorites.” 



20 


In the case of Eidman vs. Martinez, 184 U. S. 577, 
46 L. Ed. 697, Mr. Justice Brown, speaking for the 
court said: 

“It is an old and familiar rule of the English 
Courts, applicable to all forms of taxation, and 
particularly special taxes, that the sovereign is 
bound to express its intention to tax in clear 
and unambiguous language. . . . We have 

ourselves had repeated occasion to hold that 
the customs revenue laws should be liberallv 
interpreted in favor of the im])orter, and that 
the intent of Congress to impose or increase a 
tax upon imports should be expressed in clear 
and unambiguous language.” 


(b) Contemporaneous Construction of Acts of 1892 
and 1902 Negative the Inclusion As Part of Gross 
Earnings the Items Herein Under Consideration. 

In everv vear since the enactment of the said acts, and 
for over twenty-five years, the items in disj)ute and 
kindred thereto, were excluded in the assessments and 
taxes on the gross earnings. Not until the year 1926 
was a contrary position assumed. It necessarily follows 
that the contemporaneous interpretation of said statutes 
for such a number of years ought not to be disturbed, 
unless clearly wrong, because such a long interpretation 
and ac(iuiescence therein is seldom erroneous and is 
always deserving of great consideration when the 
meaning of any statute is ciuestioned. 

Thus in the case of Kalbfus v's. Siddons, 42 App. 
I). C. 310, the court held that a contemporaneous 
interpretation of a statute by the Commissioners of 
the District of Columbia, long acciuiesced in, while not 
conclusiv’e, ought not to be disturbed unless clearly 
wrong. 

Further in the ease of Luchs vs. Christman, 42 App. 
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D. C. 326, it was declared that courts give great weight 
to the long continued practice of an executive depart¬ 
ment, founded on a statute conferring powers of 
administration. 

In the case of Uiuted States ex ret. Ashley vs. Roper, 
48 D. C. App. ()9, the court said that where executive 
officers of the government are directed by an Act 
of Congress to interpret the act for any purpose and 
there is room for more than one construction, the 
action of the officials in selecting the one rather than 

the other will not be interferred with bv the courts 

% 

through mandamus. 

In the case of Iloglund vs. Lane, 44 A])p. 1). C. 310, 
the court said that a construction of an Act of Congress 
by an officer having official jurisdiction to pass upon it, 
will receive the approval of the courts. 

In the case of Ballinger vs. United States ex rel. Ness, 
33 App. D. C. 302, the court said, the construction 
of a statute by the department charged with its ad¬ 
ministration, early made and uniformly followed for 
a number of years, is entitled to the most respectful 
consideration, and ought not to be overruled without 


cogent reasons. 

In the case of Stcendig vs. 
Co., 265 V. S. 323, 68 L. Kd. 


Washington Water Power 
1036, it was said: 


“It is a ‘settled rule that the practical inter¬ 
pretation of an ambiguous or uncertain statute 
i)y the Executive Department charged with its 
administration is entitled to the highest respect, 
and, if acted upon for a number of years, will 
not be disturbed exce])t for very cogent reasons.’ ” 


In the case of Symonds vs. ('incinnati, 14 Ohio 147, 45 
Am. Dec. 520, it was said: 

“Long contemporaneous construction of an 
instrument is seldom erroneous, and is always 
deserving of great consideration, when the mean¬ 
ing of the instrument is obscure.’’ 
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(c) The Items Herein Complained of Can Not Be 
Properly Assessed Under the Statutes Without 
Enlarging the Natural Scope Thereof. 

This (’ourt in the deonfctown (rds Licfht Co. case, 
supra, stated: 

“There is a full recognition hy the Omgress 
of a distinction between ‘gross receipts’ and 
‘gross earnings.’ Is not that distinction as 
expressed in this statute a natural and sensible 
one? Take tlie case of a bank which lends 
•SlOOjOOO of its capital stock the 1st day of 
January, and receives back its S1(H),0()() plus 
S3,00() in interest on the 1st dav of July. It 
certainly could not have been intended to treat 
the ‘gross receii)ts’ of 8103,()()() as ‘gross earnings,’ 
for if that should be so, the tax upon those 
‘gross recei])ts’ as e(|uiyalent to ‘gross earnings’ 
would be 85,150, or nearly twice as much as 
the actual interest or i)rofits received. It is 
obvious then that the expression ‘gross earnings,’ 
wlien applied to the bank, must mean the gross 
amount eiinied from the use of its capital, or 
the use of such money on de]K)sit with it as it 
is entitled to treat in the same inanner for in¬ 
vestment as it does its capital. And if ‘gross 
earnings’ does not mean ‘gross receipts’ when 
ap])lied to the bank, of course it can not mean 
‘gross receijits’ when ai)plied to the manufac¬ 
turing corporation engaged in the i)roduction 
and sale of gas. The one term is applied to 
both of them to measure their i)ersonal taxes, 
and it must conseciuently be applied with the 
same meaning. . . .” 


(d) A Clear Distinction Exists Between “Entire Gross 
Earnings or Receipts” and Ordinary “Gross 
Receipts” or “Gross Earnings.” 
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This court also in the Georgetown Gas Light Co., 
supra, in discussing the case of State v. Central Trust 
Co., supra, stated: 

“There was not presented to the Court the 
question whether the entire receipts from the 
business of the Company were taxable under 
the statute, by reason of the provision that the 
tax was fixed at a certain rate upon the gross 
receipts or earnings/' 

Congress itself has recognized such a distinction in 
the legislation contained in said Act of 1904 with 
respect to building associations, where it provided that 
building associations shall pay the required per centum 
per annum on their entire gross earnings. 

This court, furthermore, in the case of Georgetown 
Gas Light Company, supra, discussed three New York 
cases which it cited with approval, and which uphold 
the contentions of the Appellants: 

People ex rel. N. Y. C. & H. R. R. Co. vs. 

Roberts, 32 App. Div. 113, 52 N. Y. Supp. 859; 

People ex rel. Brooklyn Union Gas Co. vs. Morgan, 

114 App. Div. 266, 99 N. Y. Supp. 711; 

People ex rel. Winchester Lighting Co. vs. Gaus, 

199 N. Y. 147, 92 N. E. 230. 

Thus in the case of People et al. vs. Morgan, supra, the 
facts were a good deal like those now before this Court. 
The Comptroller had fixed the tax not on the gross 
earnings of the relator, as reciuired by the statute, but 
on its entire gross receipts. The court held that this 
was error and in discussing the question stated that 
there should have been deducted from gross receipts 
the cost of materials used in making gas. 

Again tliis court, in said case of Georgetown Gas 
Light Co., supra, stated: 

“The case of People ex rel. Brooklyn Union 
Gas Co. vs. Morgan, supra, was affirmed by the 
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New York Court of Appeals, and the legislature 
of the State of New York, intending to tax gas 
companies upon their ‘gross receipts’ as dis¬ 
tinguished from their ‘gross earnings,’ enacted 
a new statute (Laws of 1907, chapter 734), 
in which it defined the term ‘gross earnings’ 
in the franchise tax law of the State affecting 
gas companies to mean ‘u// receipts from the 
employment of capital without deduction.’ It is 
important here to observe that in People ex rel. 
New York (\ A* //. P. R. Co. vs. Roberts, 32 
App. I)iv. 113, 52 N. Y. Supp. S59, before cited, 
the appellate division of the Supreme C’ourt 
had some years before held that, without special 
legislative definition, ‘gross earnings’ meant all 
receipts arising from or growing out of the 
employment of capital, and the legislature, in 
giving to the term ‘gross earnings’ a meaning 
synonymous with ‘gross receipts,’ was comj)elled 
to j)rovide that there should be no deduction of 
ca])ital itself from the ‘gross receipts’ in order 
to arrive at ‘gross earnings,’ and therefore added 

to what were substantiallv the words of the 

% 

definition in People cx rel. New York C. A’ //. 
R. R. Co. vs. Roberts, the all important words 
'without deduction.’ 

“In People ex rel. Winchester Lighting Co. vs. 
(iaus, 199 N. Y. 147, 92 N. E. 230, the amended 
statute came up for review, and the court sus¬ 
tained a tax upon ‘gross receij^ts’ exj:)ressly upon 
the fact that the amendment indicated a clear 
legislative intent, but even in that case the court 
approached the construction of ‘gross earnings’ 
of a concern manufacturing a commodity for 
sale with much difference; for in referring to the 
statute the opinion ' However the language 

offends against the normal concept, we must regard 
the law as classifying with earnings, for the 
purpose of the tax, all receipts from the use of 
capital. That is what the legislature has done.’ ” 

The lAiited States Supreme Court has held in effect 
the same, that is, in a franchise tax levied upon gross 
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receipts above a certain amount, the receipts are limited 
to those derived from the business for which it is or- 
g:anized and do not include receipts from inde])endent 
sources, sucli as interest on bank dej)osits, and dividends 
on shares of stock owned by the comi)any. In the case 
of Spreckels Su(/(ir Iiefininij Companij vs. McClain, 
supra, the court stated: 

“We are of o])inion that upon the j)oint last 
stated there was error. The j 2 ;ross annual re- 
cei])ts, u])on which, in excess of a certain amount, 
the tax was ijn])osed, were, under the statute, 
only recei])ts in tlie business of refining suj^ar, 
not receipts from independent sources. But, 
(ieorlip neither interest paid to the plaintiff on 
its deposits in hank, nor dividends received by 
it from investments in the stocks of other companies, 
icere receipts in the husitiess of refining sugar. 
77/c moncysdcpositvd by the plaintiff in bank were, we 
assume, on this record, the profits it had earned 
in the bu.sincs.s in which it was engaged. Profits 
did not necessarily remain in the business; and 
whether they icould be divided among stockholders 
or be 7ised in the further prosecution of the business 
was for the plaintiff to determine. They could 
have been used for purposes wholly distinct from 
the business of refining sugar. We are of opinion 
that the recei])ts by the plaintiff of interest on 
its bank deposits had no necessary relation to 
the business of refining sugar, but rested wholly 
upon some agreement or understanding be¬ 
tween the bank and the depositor, which had no 
direct connection with that business. And the 
same thing jnay be said of plaintiff’s investment 
of its moneys in the stocks of other companies. 
In the absence of any showing to the contrary, 
it must be assiuned that the declaration or the 
receipts of dividends on such stocks were wholly 
apart from the particular business in which 
the holder of the stock was engaged. 

“We hold that in the matter of interest received 
by the plaintiff on deposits in bank, as well 
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as in the matter of dividends received by it on 
stocks in other companies, the judgments of 
t)oth the circuit court and the circuit court of 
apj)eals were erroneous. 

“77yc judgment of each eo 2 irt hs reversed, and 
tlie cause is remanded for such further pro¬ 
ceedings as may !)e necessary for the correction 
of the errors hereinbefore specified, and as may 

be in conformity with this opinion.’’ 

% 

The Ihiited States Supreme Court, furthermore, in 
defining what is meant by a tax imposed upon the net 
earnings of a railroad, stated in the case of Union 
Par. R. R. ('o. vs. U. S., U. S. 402, 25 L. Ed. 274: 

‘‘The cpiestion next arising is: what are the 
‘net earnings’ for five per cent of which the 
('ompany became liable to account, and in what 
manner are they payable? 

“In the first place, they are the ‘net earnings 
of the road;’ that is, the net earnings of the road 
as a railroad, including the telegraph. They 
have nothing to do with the income or profits 
of the Company as a holder of public lands. 
The proceeds of this source of income are no 
])art of the earnings of the road. These earnings, 
however, inust be regarded as embracing all the 
earnings and income derived by the company 
from the railroad proper, and all the appendages 
and appurtenances thereof, including its ferry 
and bridge at Omaha, its cars, and all its property 
and ap])aratus legitimately connected with its 
railroad.” 

Other Federal ('ourts have adopted the same inter¬ 
pretation. 

In the case of U. S. vs. Xortfnvestern Ohio Xaltiral 
Oas Co., 141 Fed. 198, the Court had under considera¬ 
tion a tax levied under the War Revenue Act of June 
13, 1898, Chapter 448, 30 Stats. 464, which imposed on 
persons, firms, corporations or companies owning or 
controlling any pipe line for transporting oil or other 
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products wliose piross annual receipts exceed §250,000, 
a s])ecial tax on the excess of recei])ts above sucli amount. 
A statement was submitted by stipulation showing; the 
gross receipts of the said corjioration from all sources, 
for the year ending June .‘^0, ISOO, as follows: 

l‘h*om sale of natural gas .. .. . 8200,552.48 

From oil sold at wells, as af(»resaid . 25,071.71 

Rents and income from lands, as aforesaid.. 2,005.01 

Interest on United States Ronds. 11,000.20 

Sale of junk and sundry items... 1,2S(S.03 

$80t),007.88 


The gross recei])ts of said corporation from all of 
said sources for the year ending June 80, 1000, were 
similar in character. 

The (’oiirt in its o]hnion held: 

“In the first ])lace, I am clearly of the o])inion 
that the defendant is not a Uompany engaged in a 
kind of business which makes it subject to the 
statute; and, in the second place, even if it was, 
the tax could only be levied on so much of its 
income as is derived from the business of trans¬ 
porting gas and oil by means of a pipe line.’’ 

Further on in the opinion the Court adopts the ruling 
laid down in Spreckels Sugar Refining Company vs. 
McClain, sui)ra, and continuing with reference to the 
statement of gross receipts says: 

“So that the most that could be said is that, 
under this section 27, the receipts upon which the 
tax could be levied would such sum be in excess 
of 8250,()()() per year which the company received 
for the l)usiness of transporting gas. In this 
case it is agreed that the reward for that part 
of the business of the defendant company does 
not exceed one-fifteenth of its total receipts; 
so that, in any event, there would be no right to 
recover.” 
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The Supreme (’ourts of n numl)er of states have also 
had under consideration taxes like those now l)efore 
this ('ourt and have stated what earnings should and 
shoidd not he included in a franchise tax under the term 
“gross earnings.’' 

In the case of State vs. St. Paul, M. ii' M. Co., 30 
Minn. 311, lo \. W. 307, the court in its opinion 
states: 

“The part of the act which provides for the 
payment of such ])er centum, reads: 

‘For the j)urpose of ascertaining the said earnings 
an accurate account shall he kept hy said com¬ 
pany of all recei])ts and ex])enditures on account 
of the oj)eration of said railroads, and abstracts 
thereof shall he furnished hy said comi)any to 
the treasurer of the territory or states.’ No 
provision is made for ascertaining or certifying 
to the treasurer any receipts other than those 
mentioned in this clause, to wit, those ‘on account 
of the oj)eration of said railroads.’ It is clear 
that those are the only receipts of which any 
account is to he taken between the company 
and the state; and as that account is to he 
kept aiul an abstract thereof furnished to the 
treasurer for the purj^ose of ascertaining the 
earnings on which the 3^,7 paid, it is 

e(|ually clear that no other receij)ts were intended 
to enter into the compensation, or make any 
part of such earnings. Rent or compensation 
paid to the company for the right to operate the 
railroad can not he called receipts on account of 
the operation of it. ddie company might not 
operate its railroad at all, hut lease it for a gross 
sum, in which case all the receipts on account of 
the oj)eration of the railroad would go into the 
hands of the lessee, and the rent only (which 
would ])rohahly he regulated by the expectancy 
of net earnings) into the hands of the company. 
And in such case exacting W'/c Ihe rent paid 

the company, and also upon the receipts by the 
tenant earned by operating the railroad, would 
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be, to the extent of the rent, in the nature of double 
taxation or rather of exacting twice the commutation 
for taxes on the same property.'^ 

also in the case of ^tate vs. M. d' /. Ry. Co., 118 N. W. 
679, 106 Minn. 176, Ki Ann. Cas. 426, the court in 
its opinion states: 

‘‘The income derived by a railroad company 
from the money deposited in banks, interest on 
securities, rentals upon the rijz;ht of way, garnishes 
fees, commissions from insurance companies, 
rental from telephone companies, billboard privi¬ 
leges, sale of hay stumpage, etc., is not ‘gross 
earnings’ within Sp. Laws, 1873, p. 302 C. Ill, 
imposing a 3% tax on gross earnings in lieu of 
all other taxation. Amounts whicli might have 
been received had a railroad comjmny charged 
itself at tlie usual rates for shipping its own 
sup])lies and material over its own lines are not 
‘gross earnings’ within such law. Amoiints re¬ 
ceived from other railroad companies for the repair 
of cars, based upon actual cost, according to a 
reciprocal arrangements between them, are not 
^gross earnings' within such law. . . .” 

In the case of Boston Elevated Ry. Co. vs. Common¬ 
wealth, 84 N. E. 845, 199 Mass. 9(), the court in its 
opinion states: 

“Under St. 1897, ]). 504, 500, par. 10, 

amending St. 1894, p. 768, C’. 548, par. 21, 
which recpiired a street railroad company to 
pay a franchise tax com})uted on the ‘gross 
earnings’ so as to provide that it shall pay 
for tlie j)rivileges granted, and for use and oc- 
cuj)ation of the streets by its lines, a sum in each 
year depending on the dividend for that year, 
to be seven-eighths of 1% of the gross earnings 
of all its lines of railroads, in case the dividend 
does not exceed 6%, with a certain amount 
to be added in case the dividend is larger, it 

607-E—3 
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is the earnings from the railway in the transpor¬ 
tation of passengers, as distinguished from all 
other income incidental to tlie business, on 
which the tax is computed/' 

From the foregoing opinions of the United States 
Supreme Court, the Court of Appeals of the District of 
Columbia, the Federal ('ourts and the State ('ourts, 
it must be reasonaldy held that the Power (’om])any 
and the Railway are limited and are only recpiircd to 
pay li franchise tax upon (/ross earnings, or (fross receipts 
derived from the business for wliicli they are organized 
within the District of Columi)ia, and not upon the entire 
earnings or receipts from independent sources, or re¬ 
ceipts wliich by their very nature represent no profit, 
but a conversion into or return of capital. 

Anv other construction of tlie statutes can not be 
reasonably made without extending tlie terms thereof, 
and beyond their original scojie, and that, it follows, 
the assessments complained of, and the taxes levied 
thereon, are without warrant or authority of law and, 
therefore, illegal, irregular and void, and constitute an 
attempt to take private property without due process 
of law and just compensation, as well as imposing double 
taxation. 
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IV. 

THAT THE ASSESSMENT AND LEVYING OF A 
TAX ON THE ITEMS DISPUTED, UNDER THE 
GUISE OF GROSS EARNINGS, CONSTI¬ 
TUTED DOUBLE TAXATION. 

V. 

THAT THE ASSESSMENT AND LEVYING OF A 
TAX ON THE ITEMS DISPUTED, UNDER THE 
GUISE OF GROSS EARNINGS, PRODUCED 
AN INEQUALITY SO AS TO BE UNREASON¬ 
ABLE AND ARBITRARY. 


(a) The Assessment and Levying of a Tax on Dividends 
Received by Railway From Power Company, Re¬ 
sults in Double Taxation. 

The present outstanding common stock of tlie Power 
Company is held by the Railway under provisions 
of an Act of Congress entitled ‘‘An act relating to 
certain railway corporations owning, or operating street 
railways in the District of Columbia,” approved June 
5, 1900, and pledged with the United States Mortgage 
<fe Trust Company, Trustee, under the provisions of 
one certain mortgage or deed of trust of said Railway. 
Under the provisions of said Act, the Railway has 
assumed the obligation of guarantor for said Power 
Company for the entire issue of its Consolidated Mort¬ 
gage Ronds secured under one certain deed of trust, 
dated June 30, 190(). Other contractual relations were 
entered into between said Companies, as authorized 
by said Act of Congress, with the result that the effect 
of such ownership by said Railway of stock of said 
Power Company, was, and is, to permit the Railway 
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to receive all the net profits of said Power (’onipany, 
and which was well understood at the time of the enact¬ 
ment of such lejrislation, as will aj)pear from the re¬ 
ports of (’onjjressional Committees fav()ral)ly urging 
the passajre thereof, and which cont('mplated the taking 

over l)v the Hailwav of certain str(‘(‘t railwavs which 

• * • 

were then known to Ix' iin|)r()lital)le, and that tin* losses 
resulting tiuTefrom, in some m(‘asur(\ would he ovcMcome 
by the ])rofits the Railway would nxaave from the 
Power ('ompany. 

This is furtlu'r evidenced by tlu* annual reports 
made by the Railway to (’ongress from the inception 
of said legislation, as r(M|uir(‘d by law. d'he financial 
structure, and the natural result of such an arrange¬ 
ment thus authorized, was furtlu'rmon* well understood 
bv the ('ommissioiK'rs of the District of (’olumbia, 
as evidenced by the fact that for ov('r tw(*nty-five 
years the District has not attem])t(‘d, until now, to 

assess and tax th(‘ dividiMuls n‘eeiv(*d bv th(‘ R.ailwav 

• * 

from the Pow(‘r (’omp.any. d'o now permit such 
assessment and tlu' levying of a tax on such dividc'uds 
from said stock, lu'ld with th(‘ (*xpr(‘ss .authority of 
(’ongress, would be to ereat(‘ an unfair situation, and 
to ])ermit the imposition of an unjust and bunhmsome 
assessment and tax that was nev(‘r cont(‘mplat(*d, and 
would undo to a large extent the v(‘rv ])uri)ose, design 
and beneficent results accruing from th(‘ h'gislation 
aforesaid, and which of its(‘lf distinguislu*s this case 
from other cases not so circum>tanced. 

In view thereof it hardlv seems necessarv to discuss 
what the courts have held in other instances, in the 
absence of legislation creating a financial structure like 
the one above mentioned. It may not Ix' amiss, how¬ 
ever, to direct the ('ourt’s attention to the view of the 
Supreme (\)urt of the Tinted States in the case of 
Union Pacific Paihcay vs. U, S., sui)ra, where the 
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Court held that the earnings of the road include the 
receipts arising from the company’s operations as a 
railroad com])any, but not its recei]Hs from public 
lands granted, nor receipts for the transportation of 
its own ])roperty. 

Also the case of Sprcck'cls Sugar Refining Co. vs. 
Me ('lain, supra, where the court held interest on 
bank deiiosits, and dividends on shares of stock owned 
by a sugar refining company, are not properly included 
in gross annual recei]^ts. 

Furthermore, in the case of State vs. Minn, d' I. Ry. 
C'o., suj)ra, the court held that where a railroad had 
charged itself at the usual rates for shii)ping its own 
supplies and materials over its own lines, and for amounts 
received from other railroad companies for the repair 
of cars, same are not gross earnings within the law. 

Also the case of Binston Elevated Ry. ('o. vs. Common- 
ivealth, supra, where the court held to the same effect. 

In view of the above it clearly appears that the 
assessment and levying of a tax on dividends, aforesaid, 
was unauthorized and, therefore, void. 

In view of the foregoing, and the authorities (pioted, 
with reference to double taxation, it is further claimed 
by the Power (’ompany, and the Railway, that should 
the assessments and lew of taxes on the items com- 
plained of as gross earnings be allowed to stand, it 
would amount to, or i)roduce, an inecpiality so as to be 
unreasonable and arbitrarv, and contrarv to the inten- 
tion of C’ongress in passing the s])ecial legislation herein 
referred to as the Act of .lime o, 1900. 

Cooley on Taxidion (4th Fd.), \'ol. 2, Sec. 502, in 
dealing with intention of the legislature in construing 
tax statutes, states: 


“In the administration of the laws for the 
collection of the public revenue, it is in the 
first instance necessary to ascertain the legis- 
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lative intent in their several provisions, and 
next to pjive effect to that intent in applying 
it to the subject-matter. The underl^dng prin- 
cij)le of all construction is that the intent of the 
legislature should be sought in the words em¬ 
ployed to express it, and that when found it 
should l>e made to govern, not only in all ])ro- 
c^edings which are had under the law, but in 
jdl jiulicial controversies wliich bring those pro¬ 
ceedings under review. In construing tax 
statutes, the substance and not the form is to 
be considered. . . . Statutes relating to tax¬ 

ation are to be so construed as to carrv into 

« « 

effect the obvious intent of the legislature, 
rather than to defeat that intent by a too strict 
adherence to the letter. If the words of the 
law seem to be of doubtful import, it may then 
perhaps become necessary to look beyond them 
in onler to ascertain what was in the legislative 
mind at the time the law was enacted; what 
the circumstances were, under which the action 
was taken; what evil, if any, was meant to be 
redressed; what was the leading object of the 
law, and what the subordinate and relatively 
unimportant objects? And where the law has 
contemporaneously been ])ut into operation, and 
in doing so a construction has necessarily been 
put upon it, this construction, especially if 
followed for some considerable j)eriod, is entitled 
to great respect, as being very j)robably a true 
expression of the legislative purpose, and is not 
lightly to be overruled, . . .” 


(b) The Items Herein Complained of Are Not Em¬ 
braced Within the Term “Gross Receipts or 
Gross Earnings” But Represent Items of Receipt 
from Investments, Earnings of Former Years 
Upon Which a Tax Has Been Paid, and Con¬ 
version Into, or Return of. Capital. 

As stated in this brief elsewhere, the statutes involved 
were contemporaneously construed by the District so 
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as to exclude the several sums of money complained of, 
and which construction was, and has been, followed 
for over a quarter of a century. Now the District is 
attempting to place a different construction thereon by 
holding that the entire gross earnings or receipts of the 
Power Company and the Railway, including those from 
independent sources, and not related to the business 
for which they were chartered, are subject to assess¬ 
ment and taxation, notwithstanding the items in 
dispute do not represent an earning or profit in the 
sense contemplated, as well as amounting to a con¬ 
version into or a return of capital, and which items 
we now more particularly ]n*oceed to discuss. 
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VI. 

THAT THE ITEMS COMPLAINED OF WERE 
IMPROPERLY INCLUDED AS “GROSS EARN¬ 
INGS” IN THE ASSESSMENTS AND TAXES 
UNDER CONSIDERATION. 


(a) Interest and Dividends Form No Part of the Gross 
Earnings or Receipts Subject to the Franchise 
Tax, and Should Be Excluded. 

Interest and dividends are not siieh earnings, or 
receipts, as are derived from the production and sale 
of electrieity by the Power (’oinpany, or the service 
sold, or rendered, by the Railway, but are derived 
from wholly independent sources and should be excluded, 
as stated by the rnited States Supreme ('ourt in the 
Spreck'les Supar case, su])ra: 

“The gross annual receii)ts, upon which, in 
excess of a certain amount the tax was imposed, 
were, under the statute, only receipts in the 
business of refining sugar, ttol receipts from 
independent sources. Ibit, clearly, neither in¬ 
terest paid to the plaintiff on its deposits in bank, 
nor dividends received bv it from investments in 
the stocks of other companies, were receipts in 
the business of refining sugar, d'he moneys 
deposited by the jdaintiff in l)ank were, we 
assume, on this record, the j)rofits it had earned 
in the business in which it was engaged. Profits 
did not necessarily remain in the business; and 
u'hether they ivould be divided among stockholders 
or be used in the further prosecution of the business 
was for the plaintiff to determine. They could 
have been used for purposes wholly distinct from 
the business of refining sugar.'' 
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Interest and dividends are earnings, or receipts, 
which are gained by the investment of money—the 
earnings of former years—upon whicii this same tax 
has once been imposed, and to subject them to the 
same franchise tax each year, would be in the nature 
of double taxation or rather of exacting twice the 
commutation of taxes on the same i)ro])erty. As 
stated in State vs. St. Paul, M. d' M. P. Co., supra: 

“Rent or compensation paid to the company 
for the right, to o])erate the railroad can not be 
called receipts on account of the operating of it. 
The ('ompany might not operate its railroad 
at all, but lease it for a gross sum, in which 
case all the receipts on account of o])eration of 
the railroad would go into the hands of the 
lessee, and the rent only . . . into the 
hands of the com])any. And in such case 
exacting 3% u])on the rent paid the comi)any, 
and also uj)on the recei])ts by the tenant earned 
by operating the railroad, would be, to the 
extent of the rent, in the nature of double taxa¬ 
tion or rather of exacting twice the commutation 
for taxes on the same ])roperty.’’ 


A very clear case of double taxation is presented 

by the tax levied upon the dividends received by the 

Hailwav from the stock of the Rower Co. In the cases 
%■ 

under consideration, assessments and taxes were levied 
upon the gross earnings of the Power (\)., and which 
were ])aid, then the Power (’o. out of the same earnings, 
already taxed, turned ovcm* to th(‘ Railway dividends 
amounting to SS4(),()()() and 8t)()(),()()() for the years 
192o and P.)2(), respectively, uj)()n which the District 
again levied assessments and taxes against the Railway 
as being part of its gross earnings. Thus, should the 
Railway reinvest this money and next year receive 
additional interest thereon, the District would in turn 
again seek to collect other franchise taxes on the addi- 
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tional interest so received, and which would he re¬ 
peated indefinitely. That receipts of such character, 
and from the sources mentioned, were not intended 
to be taxed, appears from the Act of 1S92, creating the 
Railway: 

“Each year four per centum of its gross earn¬ 
ings . . and said per centum of its gross 

earnings shall be in lieu of all other assessments 
of personal taxes upon its ])r()perty, used solely 
and exclusively in the operation and vuinagement 
of said railway. Its real estate shall be taxed 
as other real estate in the District: Provided, 
that its tracks and elevated railway structure 
shall not be taxed as real estate.” 

Interest and dividends are not moneys contemplated 

nor received from the sale and distribution of electricity 

% 

or solely and exclusively in the operation and manage¬ 
ment of the Railway, within thepurv’iew of the statutes, as 
held by the Tnited States Su])reme ('ourt in the Spreckels 
Sugar case, supra, and as well in the case of. Me Coach vs. 
Minchill A* Schuylkill Haven R. R. Co., 22S V. S. 2\)o, 
57 E. 1m 1. S42, where the following i)rinci])les were 
announced: 

“It is the Reading Company (the lessee), 
and not the Alinehill C'ompany, that is ‘doing 
business’ as a railroad com])any upon the lines 
covered by the lease, and is taxable because of 
it. The corporation tax law does not contem¬ 
plate double taxation in resjiect of the same 
business.” 


Further continuing on the next page the court says: 

‘Tn our opinion the mere receij)t of income 
from the pro])erty leased (the ])roperty being 
used in business bv the lessee, and not bv the 
h‘ssor) and the receipt of interest and dividends 
from i)ivestcd funds, bank Ixdatices, and the like, 
and the distribution thereof among the stock- 
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holders of the Minehill Company, amount to no 
more than receiving the ordinary fruits that 
arise from the ownership of property.” 

In U. S. vs. Northwestern Ohio Natural Gas Co.y 
supra, the court held: 

‘^In the first place, I am clearly of the opinion 
that the defendant is not a company engaged 
in a kind of business which makes it subject 
to the statute; and, in the second place, even if 
it was, the tax could only be levied on so much 
of its income as is derived from the business 
of transporting gas and oil by means of a pipe 
line.” 

In Boston Elevated Ry. Co. vs. Coimnonwealth, supra, 
the court held: 

“UnderSt. 1897, p. 504,0. 500,par. 10,amending 
St. 1894, p. 708, C. 548, par. 21, which required 
a street railroad conij)any to pay a franchise 
tax computed on the ‘gross earnings’ so as to 
provide that is shall ])a 3 ' for the ])rivileges granted, 
and for use and occupation of the streets b}^ its 
lines, ... it is the earnings from the rail¬ 
way in the transportation of passengers, as 
distinguished from all other income incidental 
to the business, on which the tax is computed.” 

The two Minnesota cases cited, su})ra, hold to the 
same effect, with reference to a franchise tax com¬ 
puted upon “gross earnings,” that is, the earnings re¬ 
ceived by a railway from the trans})ortation of passen¬ 
gers are to be distinguished from all other income in¬ 
cidental to the business. 


(b) Rent of Land, Buildings and Equipment Form No 
Part of the Gross Earnings or Receipts Subject to 
the Franchise Tax and Should Be Excluded. 
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What lias just Ixhmi said of intorost and dividends 
aj)j)lies eciually to rent n'ci'iveil by the Power Co. and 
the Railway from land, buildings and eciuipment. 
lh)th coni])ani(‘s are najuired to ])ay a tax on real estate, 
the statute* reading: 

“And in addition thereto the real estate 
owned by each ... in the District of (Co¬ 
lumbia shall be taxed a< other real estate in 
said District.” Acts of 1002 and 1S02. 

'rh(‘r(‘fon*, both the Pow(‘r ('o. and the Ibiilwav 
after ])aying their n^al (‘>tate tax(‘s, as other r(*al estate 
is taxed in the District, have* b(‘en assessed and taxed 
for the rent r(‘C(*iv('d th(‘rt‘from. and beinp; the same 
realty, (an addition.al tax) which works not only 

discrimination but clearly amounts to double taxation, 
as well as bean*: within the furtlu'r point discussed 
that said rent was not d(‘riv(‘d from the sale and dis¬ 
tribution of electricity, nor solely and exclusively 
from th(' operation of the Railway. 

All of the cas(‘s previou>ly cit(*d exclinh* r(‘nt received 
from nad otati*, as constitutin*:: no ])art of gross earnings 
or rec(‘i])ts, in tlu* l(‘vying of a franchise tax. Notably 
the rnit(‘d States Supreme ('01111 in ’Cnion I*ac. R. 
R. ('o. vs. ( \ S., supr.a, stated: 

“In the tir>t jilace, they are the ‘net earnings 
of the road;’ tliat is, the net earnings of the 
nuul (IS a railrodil, including tlu* teh'graph. 
'flii'y have nothing t(» do with the income or 
profits of the (’om])any as a holder of jiublic 
lands. The jn'occeds of Ihts source of income 
ore no port of the eoruinys of the rood, d'hese 
(airnings, however, must be regarded as eni- 
bra(*ing all the earnings and income derived by 
the company from the railroad proper.^^ 

Prom the foregoing it clearly aiijiears that rent 
received from land, biiihlings and ecpiipment should 
not be included in the assessments aiul taxes levied. 
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(c) Rent of Equipment and Amounts Derived from 
Furnishing Power to Related Utilities, and Fur¬ 
nishing Power, Equipment and Tracks to Un¬ 
related Utilities, Form No Part of the Gross 
Earnings or Receipts Subject to the Franchise 
Tax, and Should Be Excluded Therefrom. 

W lijit hns l)('(‘n stilted pi’eviou.-ly with I’cvpect to 
interest, dividc'iids, nnd rent fi-oin lands and buildings 
applies (‘(pially to rent of ecjuipinent and furnishing 
of pow(M’. M'h(‘ eonipani(‘s fi-oin whom said monies 
wer(‘ re(MMV(‘d, wli('th(‘r n^latc'd or unr(‘lat(‘d, have 
already paid tludr fi-aiiehisc' tax('' out of tlie same 
monies, d'he District again se(‘k^ to impose another 
franchise tax th(‘r('on. and which, as lu'rc'iidx'fore 
pointed out, amount" to (xacting twice' the commuta¬ 
tion for taxes on the' same' propei’ty, or double' taxatie)n. 

In aelelitiem te) the' foi’e'going the'^e' re‘e*e'ipts repre^^e'nt 
ne) preitit, as, unele'i' e'xi.^ting law, the* llailway e'xchanges 
facilities and use of tracks at ce)st to e)ther ce)mpanies, 
and although this money is a receij)t it ret)resents no 
earning e)r ])re)fit, anel certainly, as stateel befeu’c, it 
was not the intentie)n eif (\)ngress, freim the we)rding 
of the statutes, te) imi)e)se a franchise tax u])on such 
receij)ts. As was helel in the case e)f Sidle vs. M. it I. 
Ilij. Co., supra: 

‘b\me)unts re'ceiveel fre)m e)ther railroael coni- 
})anies fe)r the re])air e)f cars, hased upon actual 
cofil. according lo a reciprocal arrancjenienl behreen 
Ihcni. arc nnl ‘yr(tss carniiiii.s' icilhin .such lair. 
Ame)unt." i’e‘e*(‘ive*el fe)r the* sale* e)f eilel mate'rial, 
supplies, anel e'ejui])me'nt, eir eif tlie sur])lus e)f 
supplies anel mate'rial ne)t ne'e*essarv fen* a railre)ad 
company’s e)wn use, are ne)t ‘gre)ss earnings’ 
within such law.” 
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(d) Amount Received From Boss & Phelps to Cover 
Deficit From Foxall Village Bus Line Operations, 
Forms No Part of the Gross Earnings or Receipts 
Subject to the Franchise Tax, and Should be 
Excluded. 


The Hallway entered into an agreement with the 

above named firm, witli the ai)proval of the Public 

rtilities Commission, to extend its bus service to 

Foxall Village, a real estate develo])ment of said firm, 

with the understanding that if said bus line extention 

did not pay expenses, the said firm would reimburse the 

Hailwav for the deficit. The first vear there was a 
%■ • 

deficit of S3,S()S.1S which said firm reimbursed the 
Railway. Therefore, this sum re])resents absolutely 
no earning or profit, and to permit the inclusion of 
same in the Railway’s gross earnings or receipts for 
the purpose of levying the assessments and taxes com- 
plain(‘d of, would clearly constitute error, and would 
be unrea.M)nable and arbitrarv. 
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CONCLUSION 

In concliKliii^ it is assunuMl that the appellees 
will rely upon certain local nisi prius cases which 
have heiMi under con>i(l('ration in connection with the 
amount of tax to he ])ai(l by local hanks. We are, 
furthermore, not unmindful of the decision of the 
(\)urt of App(‘als in the case of Security Savings ci* 
('onnnerciul BunJ: vs. District of ('otumbia, o 1 App. 
1). (\ 31(-, wh(‘r(‘ the (piestion was whether the income 
from tax-(‘X(‘m])t (lovernment bonds was taxable. There 
th(‘ contiMition was made by the bank that the tax 
in (pi(‘stion was one on ])ro])erty, and that such a 
tax. thend’ore, was invalid, but the (’ourt held that 
such a tax could not Ix' upludd as one against property, 
but only as a tax upon tlu' franchise of a bank in the 
conduct of a baidvin^ busim'ss. The (piestion at issue 
here was not directly involved, ddie appellees may, 
however, cite certain other cases passed upon by the 
Supreme Court of the District of Columbia involving 
the gross earnings of a bank, but which were not taken 
to the C’ourt of Appeals, and with confidence we urge it 
will be easily seen from a careful reading of such lower 
court cases involving the earnings of a bank, that 
the}^ do not api)ly to cases like the present ones under 
consideration. In this connection. Par. 5 of the Act 
of Congress of July 1, 1902, provides that: 

“Each national bank as the trustee for its 
stockholders, through its president or cashier, 
and all other incorporated lianks, and trust 
companies, in the District of Columbia, through 
their presidents or cashiers, . . . shall make 

affidavit to the Hoard of personal-tax appraisers, 
. . . and shall pay to the Collector of Taxes 

of the District of Columl)ia, per annum on 
such gross earnings as follows:’’ 
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Thus, the Act of (’on^ross itself must have reeoj^nized 
that the husiness of a hank is in earninj^ money throujih 
the investment and use of money on de])osit, or throuj^h 
eapital.‘and that (’onj^ress was in etTeet taxinpj the 
sluires or indej)endent interests of the shareholders. 
It will he noticed that such lan^uajz:e is omitted in 
connection with those ])rovisions of said Act dealing 
with the case of electric lighting and street railway cor¬ 
porations. In other words, the husiness of a hank 
flows not from the sale of a commodity, selling trans¬ 
portation or the rendition of a service, hut frojn earning 
money through the investment and use of money on 
deposit, or from ca])ital ])rovided therefor. In other 
words, there is no local decision that we know of— 
and we have attemj)ted to examiiu* all of them—that 
holds against our contcmtion in the cases herein. On 
the contrary, the decision of the f/u.s (Unnpanif Case, 
suj)?'a, clearly lays down the real distinction that 
should obtain where a sale, or manufacture, of a com¬ 
modity, or the furnishing of trans])ortation or service 
is concerned, the (’ourt holding that with such a concern 
the term “gross earnings,’’ ])ro])erly includes those 
earnings derived only from the manufacture of a com¬ 
modity, the furnishing of transportation, or a service. 
The decision of the (’ourt in the Cas Company ('ase, 
su])ra, is the law of tliis jurisdiction in cases like these 
under consideration, and where such ])rinci])les apply, 
'riie said Cas Company (Uise has not heen overruled nor 
affected hv any of the cases affecting hanks, hut, on the 
contrary, the latter cases clearly distinguish the husiness 
of a hank from that of a husiness of manufacturing, or 
selling a commodity, furnishing trans])ortation, or a 
service of a similar character. 


In the case of Security Sarinys A* ('ommercial Bank vs. 
District of (\)lumbia, supra, it was clearly recognized 
that the tax there was levied on the right of the cor- 
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poration to do a bankinj^ l)usiiiess; tlie Court further 
citinp: the Spreckels Case, supra, wlierein it was ruled: 

‘‘Cdearly the tax is not imposed upon gross 
annual recei])ts as property, hut only in respect 
of the carrying on or doing the business of re¬ 
fining sugar.” 

Thus, while the distinction between the character 
of the business i^erfornied by a bank and that 
of the sale of a commodity, or of transportation, 
was not directly involved, as ])reviously recognized in 
the (rds Cotnpanij Case, sui)ra, and in the Seeurity 
Sarinys S' ('aaimereial Bank ('ase, su])ra, it can be 
well said that the views ex])ressed therein were not in¬ 
tended to affect the j)rior decision in the case of the 
Gas Company, su])ra, but, on the other hand, it could 
be reasonably assumed that the Court intended to keep 
in mind the distinction which it recognized in the Gas 
Compatiy Case, as well as in the Spreekels Case, that 
income from investments could not be included with, 
or as a j)art of, the earnings of the j^articular business 
upon which the tax was sought to be imposed, unless 
the business was like that of a bank, primarily to make 
investments. 

Attention of the Court is also directed to a case 
where a clear distinction between the business of a 
bank and that of an electric lighting, or street railway 
company is concerned, in which o})inion the Court 
stated that even in the case of a bank, if it had sliown 
earnings derived from other than banking business, 
they should not be included in the franchise tax. In 
Anderson vs. Farmers^ Loan S' Trust Co., 241 Fed. 
Uep. 322, the court stated in its opinion by Augustus 
N. Hand: 

“Three principal ciuestions are involved: (1) 
^^'as any })art of the capital, surplus or undivided 
profits of the trust company used or employed 

b07 
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in banking? (2) Tf any part was so used or 
employed, did the (Commissioner of Internal 
Kevenue liave any proof of that fact before him 
which could furnish a basis for a lawful tax? 
(3) If the (Commissioner had no such proof, 
was the tax, even though in fact due, legally 
collectible? 

“The (piestion will doul)tless arise hereafter 
whether the so-called permanent investnients 
of the plaintitT can be regarded as em])loved in 
banking. (Counsel for the trust com])any urge 
that the case of S])reckcls Sugar Refining To. vs. 
McClain, 192 V. S. .S97, 21 Su]). (ct. ‘A7(\, 4S 

L. Kd. -Ihti, is conclusive that this is not the 
case, d'he Su])reine (Court there held that in¬ 
terest received l)y that company from its dej)osits 
and dividends received bv it from securities of 
other com])anies which it owned were not taxable 
under the Spanish War 'I'ax as gross recei])ts 
in the business of refining sugar. 

“d'he case at bar seems sojnewhat ditTerent. 
In the first ])lace, it is doubtful if any such 
occasion for the existence of the investments 
a])j)eared in the S])reckels (Case as in the case 
of a banking institution where large reserves 
are so im])ortant to the conduct and success of 
business, d'hese investjnents. as the undivided 
])rofits in the case of l.eather Manufacturers 
ihink vs. Treat (supra) are all to be regarded 
as employed in the business of the com])any. 

“In the case at bar, the tax is levied on 
capital employed in banking and not upon in¬ 
come derived from the banking business. Assets 
may be emjdoyed in the business of banking, 
when dividends derived from them are not re¬ 


ceipts from the i)anking business at all. 

“Ward, (Circuit .hidge (concurring). As the 
tax imposed is only u])on so much of the capital, 
.^iirjdus, and undivided ])rofits as are used in 
the banking business, (Congress plainly contem¬ 
plated that less than the aggregate of these ele¬ 
ments might be so used. If the intention had 
been to tax all the company’s assets which 



47 


were so used, it would have been easy to say so. 
The addition of the words ‘surplus and un¬ 
divided profits’ to the word ‘capital’ shows 
that C’ongress was confining the tax to a specified 
portion of the company’s assets. Obviously 
when a corj)orati()n, as in the present case, does 
other business in addition to banking, the whole 
ca])ital, surplus, and undivided profits can not 
be used in each.” 

It follows, tlierefore, that the .\ct of (’ongress of 
July 1, 1902, imposing a tax of 4% upon the gross earn¬ 
ings of the Potomac hJectric Power Company, and the 
Act of ('ongress of July 29, 1S92, as amended, im¬ 
posing a tax of 4^7’ npon the gross earnings of the 
Washington Railway and Electric C'ompany derived 
solely and exclusively from the operation and manage¬ 
ment of said railway within the District of Columbia, 
does not require nor permit the inclusion of: 

With respect to the Power (’ompany, 

(a) Interest and dividends; 

(b) Itent of land, buildings and ecjuipment; 

With respect to the Railway, 

(a) Dividends on stock of Potomac Electric 
Power C’ompany; 

(b) Rent of eciuipment and furnishing power to 
related utilities; 

(c) Rent of buildings and other property to 
related utilities; 

(d) Furnishing power to unrelated utilities; 

(e) Use of eciuipment to unrelated companies; 

(f) Use of tracks by unrelated utilities; 

(g) Rent of })uildings and other property to 
unrelated utilities; 

(h) Unclaimed money found on cars; 

(i) Interest from bonds and notes by subsidiary 
companies; 

(j) Interest and dividends from investments; 

(k) Amount received from Boss & Phelps to 
cover deficit from Foxall Village Bus Line 
operations. 
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as such items do not constitute any part of jjross 
earnings of said companies within the ])urview of the 
statutes, and particularly where the monies form a 
part of those revenues derived from the I^)tomac Idectric 
Power (’ompany, a subsidiary, as dividends, upon which 
the Power (’ompany had paid a tax of , and which 
presents a situation ])eculiar in itself, by reason of 
Congressional sanction thereto, as hereinbefore stated. 
Likewise, where the revenue is derived from related 
companies, authorized to be had under the j)rovisions 
of said Act of (’ongress aj)])roved .lune o, P.HIO. Like¬ 
wise, where the monies form a j)art of revenues derived 
from the manufacture and sale of electricitv, the furnish- 
ing of transportation, or the rendition of service u])on 
which there had been ]>reviously ])aid. as a ])art of gross 
earnings, a similar tax of 4^ ^'. 

Purthermore, in the case of the Sprcchrls Sui/ar Refining 
('it., supra, the Su])reme (’oiirt of the Lnited States 
stated that profits from ])r(‘\ious (’ariiings investi'd. and 
uj)on which a tax had been ])aid, do not neca'ssarily 
remain in the business, and whetln'r the company divides 
such n'.oneys amongst stockholders, or uses the same in 
the furtherance of its business, is for the com|)any to 
decide. 

The comi)anies could have used such moneys for j)ur- 
poses wholly distinct from the business of manufacturing 
or selling electricity, or of trans])ortation or tin* rendition 
of a service, 'bhe earnings in dis])ute formed no neces¬ 
sary relation to said business of the a])pellants herein 
and have no direct connection with their respective 
business for which they were organized. 

We, therefore, hold that where the intention of the 
Acts of C’ongress were, and are, merely to tax the gross 
earnings of the appellants herein, meaning thereby an 
earning or profit derived from operation and not from 
independent sources, and having in mind the well- 
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settled rule that a citizen or corporation is exempt from 
taxation unless the same is imj^osed by clear and un- 
ecpiivocal lan^uap:e, and where the construction of a 
tax law is doubtful, that doubt must l)e resolved in 
favor of the tax])ayer, it must be concluded that the 
term “j^ross earnings'’ was used desip;nedly by Congress 
and was not intended to cover or include the elements 
or earnings above enumerated, or the entire earnings 
or assets thereof; that the conte]n])oraneous construction 
placed thereon by the a})pollees for over a period of 
twentv-five vears should now l)e followed; therefore, 
that the items specified were not pro])crly, and should 
not have been, included in the 4^/^, gross earnings of 
the aj^iiellants, and in the levying of the taxes herein 
comidained of, and by reason thereof, said assessments 
and taxes so levied thereon should be cancelled and set 
aside. 

Therefore, we respectfully subjiiit that the decrees 
of the lower Court dismissing the ap])ellants’ bills of 
complaint filed therein should be reversed. 

Respect fully submitted, 

S. R. HOWKX, 

.JOHN S. RARROUR, 

RDWIX I). DEIAVILRR, 

Aiiorneijs for Appellants. 
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APPENDIX 


The Act of July 29, 1892, 27 Stats. 32(), (creatinj^ 
railway) provides: 

“Skc. 7. That said railway company shall, 

on or before the fifteenth of Januarv of each 

* 

year, make a report to C'onpiress of the names 
of all the stockholders therein and the amount 
of stock held by each, together with a detailed 
statement of the bonded and other indebtedness 
and the receipts and expenditures, from what¬ 
ever source and on whatever account, for the 
preceding year ending December the thirty-first, 
which report shall be verified by affidavit of the 
president and secretary of said comj)any; and 
if said report is not made at the time specified, 
or within ten davs thereafter, it shall be the 

dutv of the (’ommissioiH'is to cause to be insti- 

% 

tuted judicial proce(‘dings to forfeit this charter; 
and said company sludl pay to the District of 
('olumhia, in lieu of personal taxes upon personal 
property, includiny cars and motive power, each 
year four per centum of its yross earninys, which 
amount shall be payable to the collector of 
taxes at the times and in the manner that other 
taxes are now due and ])ayable, and subject 
to the same penalties on arrears; and the franchise 
and property of said cofnpany, both real and 
personal, to a sufficient amount, may be seized 
and s(dd in satisfaction thereof, as now ])rovided 
by law for the sale of other property for taxes; 
and said per centum of its yross earninys sludl 
be in lieu of all other assessments of personal 
taxes upon its property, used solely and exclusively 
in the opendion and tnanaycmenl if said railway. 
Its real estate shall lu* taxed as other real estate 
in the District: PH()\’IDkd), d'hat its tracks 
and eh'vated railway structure shall not be 
tax('d as real estat(‘.” 
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The Act of June 10, 1896, 29 Stat. L. 318, Supple, 
to Revised Statutes of V. S., Vol. 2, p. 512, provides: 

10. That every street-railroad corpora¬ 
tion in the District of Columbia, and every such 
corporation which shall hereafter be organized, 
shall, on or before the first day of February in 
each year, make a re])ort to each the Senate 
and the House of Representatives, which report 
shall be sworn to and signed by the president 
and treasurer of such C()r])oration, and shall 
cover the ])eriod of one year ending the thirty- 
first day of December ])revious to the date of 
making the report. 

“Such report shall state the amount of capital 
stock,with a list of the stockholders and the amount 
of stock held by each; the amount of capital stock 
paid in; the total amount now of funded debt; 
the amount of floating debt; the average rate 
per annum of interest on funded debt; amount 
of dividends declared; cost of roadbed and 
superstructure, including iron; cost of land, 
buildings, and fixtures, including land damages; 
cost of cars, horses, harness, and motors and other 
machinery; total cost of road and eciuipment; 
length of road in mih's; length of double track, 
including sidings; weight of rail, by yard; the 
number of cais and of horses; the number of 
motors; the total number of passengers carried 
in cars; the av(‘rage time consumed by passenger 
cars in passing over the road; repairs of roadbed 
and railway, including iron, and repairs of 
buildings and fixtures; total cost of maintaining 
road and real estate; cost of general super¬ 
intendence*; salaries of officers, clerks, agents, 
and office exi)enses; wages paid conductors, 
drivers, engineers, and motormen; water and 
other taxe^; damages to persons and property, 
including medical att(*ndance; rents, including use 
of other roads; total expense of operating road, 
and repairs; receii)ts from passengers; receipts 
from all other sources, s])ecifying what, in 
detail; total receipts from all sources during the 


year; payments for maintenance and repairs; 
payments for interest; payments for dividends 
on stock, amount and rate per centum; total 
payments durinp; tlie year; the nuinher of persons 
injured in life and limb; the cause of the injur}^ 
and whether j)assenj 2 :ers, employees, or other 
persons.” 


The Act of June o, 1,900, )^1 Stats. 270, provides: 

“HK IT KNA(TKl) HV THK SKXATK AND 
llorSK OK UKPHKSKXTATIVKS OF THK 
rXITKl) STATKS OF AMKHK'A IX (’OX- 
OHKSS ASSKMHLKD, That the Anacostia and 
Potomac Hiver Railroad ('oinpany, the Bright- 
wood Railway Oonipany of the District of 
(’oluinl)ia, the (’apital Railway Ooinpany, the 
(’ity and Suburban Railway (’ompany, the 
('olumbia Railway (’om])any, the (leor^etown 
and d'(‘nallytown Railway Oompany, tlu' M(‘tro- 
politan Railroad Ooinpany of th(‘ District of 
Ooluinbia, and th(‘ Washington and (li’eat I'alls 
I'dectric Railway ('oinpany (now tin* Washinj>;ton 
Railway iV: Idc'ctric Oompany) may, uikUm* the 
authority of this .\ct, and the Washington and 
Rockville Railway (’oinpany, the ^^'ashin^^;ton, 
Woodside and Forc'st (lien Railwav and Power 
(’oinpany, and the Washinj^ton and (Hen Ih'ho 
Railroad (’oinpany may also, if not inconsistent 
with the laws of Maryland, from time to time, 
by their r(*sj)ective boards of directors, enter 
into contracts with each other, or with anv 
of the others, for the use of their respective 
roads or routes, or any ])art tlu'reof. . , 

”Sk('. 2. That the Washinj^ton and (Ireat 
Falls I'dectric Railway (’oni])any (now the Wash- 
injiton Railway iV: Idectric (’oinpany) may ac- 
(piire and hold stock in any street railway cor¬ 
poration specifically named above with which 

it is authorized bv the terms of this Act to 

* 

enter into a contr.act for the use of its road or 
route. 
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“Skc. 3. That the Washington and C'lreat 
Falls Klectric Railway (\)in])anv (now the Wash¬ 
ington Railway hdeetric ('oinpany) m(uj ac¬ 
quire and hold shares of the capital stock or other 
securities of anif company supplyiny or under 
contract to supply electric poiccr in the operation 
of its railway to it or to any of the corporatio)is 
irluise shares of stock or whose property and fran¬ 
chises it is authorized to acquire under this Act; 
and as a part of any eontraet for the suj)))ly 
of said ])ower the said Washington and (Ireat 
Falls Idectrie Railway C’oinpany may cxchanye 
its stock atid }<ecuritics for the stock and securities 
of any such electric power company, and may 
guarantee the securities of any such power com¬ 
pany, hut in no (‘vent shall said railway cor¬ 
poration he authorized to receive' a transfer 
of the ])roperty or franchise's e)f such e'lectric 
j)e)wer coinj^any.” 


77/c Act of duly 1, lUOd, 3‘J Stats, at Large', ]). (>lh, 
])re)viele's: 

“Far. 5. Fach national hank as the Irustee 
for ils slockholders, through its president or cashier, 
and all otlu'r incorpe)rated hanks, anel trust 
coinpanie's, in the District of (’olumhia, through 
their pre'sieh'uts or cashie*rs, anel all gas, e'k'ctric 
lighting, and teh'phone ce)nipanie‘s, through their 
j)re)per edlicea’s, shall make jiHielavit to the hoarel 
e)f perse)nal-tax api)i'aise‘i‘s e)n oi’ he'fore the 
first day of August e‘ae*h ye'ai’ as to the amount 
of its or their gross earnings for the' ])rece'eling 
ye'ar eneling the thirtieth elay e)f June, anel shall 
I)ay te) the colU'cte)!* e)f taxes e)f the District e)f 
(’e)luinhia per annum on sueh gross earnings as 
fe)lle)ws: Fach national hank, anel all e)ther ince)r- 
porate'el hanks, and trust companie's, re'spe'ctively, 
six per centum; e'ach gas comj)any, five per 
centum; each electric lighting, anel te'le'])hone 
com])any, four per centum. Anel in aelelitie)n 
therete) the real estate owned hv each national e)r 
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other incorporated hank, and each trust, gas, 
electric lighting and telej)hone coin])any in the 
District of ('obtmhia shall be taxed as other real 
estate in said district: DRitVI 1)KD, That street 
railroad a)mpanies sh<dl cotitinue to pay the 
four per eentiun per aftninn on their yross receipts 
and other taxes as provided by existiny law, and 
insurance companies shall continue to pay the 
one and one-half per centum on j)remium receipts, 
as provided hy s(‘ction six hundred and fifty 
of the (’ode of th(' District of ('olumhia. d'hat 


so much of the Act approV(*d ()ctol)er first, 
eighteim hundn'd and ninety, entitled ‘An Act 
to provide for tin* incor])oration of trust, loan, 
mortgage, and c('rtain other cor])orations within 


the District of ('olumhia' as is inconsistent with 


the provisions of this s(‘ction is hereby repealed.” 
“Ikir. 12. That when the taxes on personal 


property due and payahh* in each year shall not 
l)e paid on or lu'fore the first day of .lime, then 
and in that event the collector of taxes of the 



District of (’olumhia, or his deputy, may distrain 
sufficient yooils and chattels found within the 
District of ('(dinnbia and belonyiny to the person, 
firm, associatitm, corporation, company, admin- 
istrattn’, executor, yuardian, or trustee charyed 
with such tax to pay the ta.res remaininy due, 
und(‘r th(‘ provi>ions of this law, from such 
person, iirm, association, cor])oration, company, 
admini>tr:it()r, ('X(‘cutor, guardian, or trustee, 
tog(‘th(‘r with th(‘ ptmalty thereon and the costs 
that may accriu'/ atid for want of such yoods 
and chattds satd collectin' oj ta.res may levy upon 
ami sell at auction the estate and interest of such 
person, firm, assiwiatiioi, corporation, company, 
administratin', executor, yuardian, or trustee in 


any })arcel of land in said District,' and in the 

case of tlu* l(‘vv on anv (‘>tat(' or interest in land 

• • 

tiie ])roceedings .^uhs('(juent to sah* thereof shall 
\)v the >ame as now provided hy law in the case 


of sal(‘s for arnvirs of taxes against real estate; 
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of taxes shall immediately proceed to advertise 
the same by public notice to be posted in the 
office of said collector and l>y advertisement, 
three times within one week, in one or more of 
the daily news]iapers published in said District, 
stating: the time when and the place where such 
property shall be sold, the last j)ublication to be 
at least six days before the date of sale, and if 
the said taxes and j)enalty thereon, and the 
costs and expenses which shall have accrued 
thereon, shall not be paid before the day fixed 
for such sale, which shall not be less than ten 
days after said levy or taking; of said ])roj)erty, 
the collector shall ])roceed to sell at public 
auction in his office, to the hig;hest bidder, such 
j)ro]H*rty, or so much thereof as may be needed 
to pay such taxes, penalty, and accrued costs 
and expenses of such distraint and sale. . . 


The Act of April 2S, UJO 4 , N ol. 3d, Stats, at Large, 
p. 503, provides: 

“Sec. 2. That the act of C'ongress approved July 
first, nineteen hundred and two, entitled ‘An 
Act making ai)j)roi)riations to ])rovide for the 
ex])enses of the govermnent of the District of 
C'olumbia for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other pur¬ 
poses,’ is here amended as follows: 

“Strike out i)aragraph three of section six and 
insert in lieu tliereof the following: 

“ ‘Dealers in general merchandise of every 
descri])tion shall pay to the collector of taxes 
of the District of rolumbia one and one-half 
per centum on the average stock in trade for the 
j)receding year. 

“ ‘After the ])assage of this Act it shall be un¬ 
lawful for any ])erson or ])ersons entering the Dis¬ 
trict of C'olumbia subsecpient to June thirtieth 
in each year and establishing a place of business 
for the sale of goods, wares, or merchandise, 
either at private sale or at auction, or engaging 
in the business of common carrier by vessels, 
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ships, or boats, to conduct sucli business until 
a sworn statement of the value of such stock, 
vessels, ships, and l)oats has been filed with the 
assessor of the l)istrict of (\)lujid)ia, who shall 
thercuj)on render a l>ill for tlie unexpired i)ortion 
of the fiscal year at the same rate as other per¬ 
sonal taxes are levied: PHOVIDKI), That this 
shall not a])ply to vessels, shi])s, or boats if it shall 
be made to appear by affidavit that any vessel, 
ship or boat has been assessed for taxation and 
the taxes ])aid elsewhere. 

“ ‘The assessor is hereby authorized to reassess 
said stock whenever in his jiuljiinent it has been 
undervalued. 'flie ^oods, wares, and merchan¬ 
dise of any j)ersons or persons who shall fail 
to ])ay the tax recpiired by this })araj!:raph within 
thre(‘ days after bejiinninji business shall be sub¬ 
ject to (listraint, and it shall be the duty of the 
assessor to ])lace bills therefor in the hands of 
the collector of tax(‘s. who shall seize sufficient 
of the ^oods of the (lelimjuent to satisfy said tax: 
PR()\’f Df'J ), 'fhat said owner shall have the ri^iht 
of redemption within thirty days oi\ ])ayment of 
said tax. to which shall be added a i)enalty of 
one per centum, together with the costs of seizure, 
’flu' collector shall s(*ll such p)<)ds as are not 
rede(‘med at ])ublic auction, after advertisement 
for the three days preceding said sale.’ 

“'I'liat that i)art of the i)roviso in paraj»;raph five, 
section six. relating to street railroads ‘shall be 
construeil to mean that all street railroad com- 
])anies shall pay four per centum i)er annum 
on their ^ross receipts within (he J)i}<trict of 
Colnnibid otid other toxes as provided hij existing 
law.' 

“Strike out parajiraph six of section six and 
substitute following therefor: ‘All companies, 
incorporated or otherwise, who ‘guarantee the 
fidelitv of anv individual or individuals, such as 
bonding comi)anies, and all comi)anies who 
furnish abstracts of titles to real property, 
or who insure real estate titles, shall pay to the 
collector of taxes of the District of Columbia 
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one and one-half ])er centum of their j^ross re¬ 
ceipts in tlie District of ('ohimhia.’ 

“In section six, at the end of paraj 2 ;ra])h seven, 
add— 

“ ^That hereafter, hcj^innin^ with the fiscal 
year commencinj^ .Inly first, nineteen hundred 
and four, incorporaUd saritu/s j)ayinj 2 ; in¬ 

terest to their dci)osit<)rs shall, through their 
])rcsident or cashici’, juake rcjiort under oath to 
the hoard of personal tax a])praisers on or before 

the first dav of Auii:ust in each vcar (is to the 

« “ * 

(UfKHinl (\f (heir (/ross cdrnini/s, less the amount 
j^aid as interest to their de])ositors for the 
preceding!; year ending June tliirtieth, and shall 
])ay thereon to tlie collector of taxes of the 
District of ('ohiml)ia four ])er (*entu]n])er annum.’ 

“In section six th(‘ ])roviso of jiarajiraph eifi;ht 
is hereby amended so as to read as follows: 

“ ‘Pl!()\’l D!‘]D, 'Fhat nothin^; in tliis ])ara^raph 
contained shall be constI’ued to include business 
(‘ompanies which, by reason of or in addition, to 
incor])oration I'cceive no special franchise or 
privileji:e; but all such (‘orporations shall berated, 
asses.sed, and taxed as individuals conductinjz; 
business in similar lines are rated, assessed, and 
taxed.’ 

“Section six, paraj^raph nine, is hereby amended 
so as to read as follows: 

^ Bif iUtinfi (issociaiioiis in i]\Q. District of Co¬ 
lumbia shall pay to the collector of taxes of the 
District of ('olumbia two ])er centum ])er annum 
on their entire (jross cnr/////r/,s for the preceding 
year ending June thirtieth.’ ” 


71ie Aet of Jutij 3, 1326, —Stats. —, j)rovides: 

“Skc. 3. That section 5 of the said Act of July 1, 
1902, hereinbefore referred to, is hereby amended 
by j)roviding that in addition to the annual 
assessment of all real estate made on or prior 

to Julv 1 of each vear there shall be added a list 

« • 

of all new buildings erected or under roof prior 
to January 1 of each year, in the same manner 
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as provided by law for all annual additions; 
and the amounts tliereof shall be added as assess¬ 
ments for th(‘ second half of the then current year 
payabh' in the montli of March, d’he board of 
(Mpialization and r(‘vi('W, herc'inbefore r(*f(‘rred to, 
shall hear such complaints as may be made in 
resp(*ct (jf said assessments for the second half 
of said year and determine said conpdaints 
betwe(*n the first and third Mondays of .lanuarv 
of the same year. 

‘‘Sk(’ 4. d'hat hereafter all real estate and 
])ersonal ]n-oj)erty in the District of (’olumbia 
subject to taxation shall be listed and assessed 
at not less than the full and true value thereof 
in lawful money. 

‘*Sh('. 5. 77a// dll /u.rc.s a/ wfidtcrer ndfure provided 
fid' in section 6 of the ohove-tnentioned Act of 
dnlfi /, mod, and dtl rad esttde tdxes shod he 
pni/dlde setni-dnnnidlif in eqndl instidhnents in 
the months if Septi tnlter nnd March, and if either 
of said installments shall not be paid within the 
months when due and payable said installment 
shall thereui)on be in arrears and deliiupient, 
and there shall then be added, to be collected 
with such tax. a ])enalty at the rate of 1 j)er centum 
j)er month upon the amount thereof for the period 
of such delin(|uency, and the whole shall constitute 
a deliiKpient tax to be dealt with and collected 
in the manner now provided by law. 

‘‘Sk(\ (). ddiat the returns of all personal prop¬ 
erty ]>rovided for in section (> of the said Act of 
July 1, 11)02, shall be made durinji the month of 
March in the fiscal year preceding the one under 
which the asse.'^sment is to be levied, and, except 
as otherwise ])rovided by law, the value of the 
tangible and intangible proj)erty shall be taken 
as of .lanuarv I for a basis of assessjiient for the 
next fiscal vear.^’ 




' COURT OF Ar PEALS ' s 

DISTRICT OF COLUMBIA ' 

filed 


' r< 0 - ' 

.1 V Iwwi 


fluri 


of 


/*T 

i&imt o|| d/jIumBia. 


OCTOBER TERM, 1927. 


No. 4655 

POTOMAd 1 ':l?:ctric power company, 

A C(inp()RATiox, Appellant, 
vs. 

CUXO H. RUDOLPH ET AL., Appellees. 


No. 4656 

WASHIXGTOX RAILWAY & ELECTRIC COM- 
PAXY, A Corporation, Appellant, 

vs. 

(^UXO II. RUDOLPH ET AL., Appellees. 


BRIEF ON BEHALF OF THE APPELLEES. 


avillia:\i w. bride. 

Corporation Counsel, D. C. 
F. H: STEPHENS, 

Assistant Corporation Counsel, D. C. 


1 


PRESS OF JUDD 4 DETWBILER, INC.^ WASHINGTON, D. C 




SUBJECT INDEX. 


I. Naturt* (tf tlu' tax. 

II. Is the fax j:n>ss (*arniii.i:s or (»ii jxross rt*cciirlsV. 

III. Is the lax on ;rioss i*arnin,i;s or on not oarninjisV. 

IV. Tho Aot of . 

\'. Divi(I(*inIs i(’ot*ivo<I l»y tiu' railroad from flu* st(H'k of tlu* 

lM>\vt*r coinii.iny as a donldo tax. 

\'l. Distinotion lK*t\vo<*n ”,i;idss” and “ontiia*”. 

^’II. Cont«*mi>oraiM ons oonstrnotion. 

\’I1I. 'riu* 1ms oxU'iision to Foxliall vilIa;;o. 

Coiulusion. 


Page 

O 
• > 

4 

7 

24 


2.'< 

20 


Statitk.s. 


Aot of 1S02 (Api ollanis* I'.riof. pairo ."»(h. o, 24 

A< t (.f July 1. P.Mrj :;2 Stat., fdO. 2 

A<t of loot. 0,7 

Corporati<»n Pax Law of An;:nsi . 10,1(> 

;;o Stat.. 4 IS. s 


T.MM.K ok C.\SKS. 


Aiul(*rson vs. I’orty-Iwo llrojidway. 22»0 U. S.. . 

('alifornia vs. l’;n ilio K. Co.. 127 U. S.. 11. 

D(*lawar(* Kailroad 'Pax Cast*. .''.1 ['. S.. —: IS Wall., 2(i0. 

Distriot «d’ Colninld.'i vs. ’Plu* (loor.irolown Cas Li;;lit Co., 4.”» 

Ap|». 1). c., V*;*.. 

imylo vs. Mitrlioll r.ros.. 217 U. S.. 170. 

Flint vs. Stoiu* 'Praoy Company, 220 F. S.. lo7. 10,12.1."), 

Iiamilton Company vs, Massaolmsolts. 0 Wall.. 0.22. 

Homo Insnr:tno* Co. vs. N<*w York. Fll F. S.. ."!M. 11, 

Kansas Cit.v vs. ICansas. 2H» F. S., 227. 

Kidd vs. .Maltama. l.ss F. S., 7.2(1. 

MoCoaoli. Collooto! of Inttrnal Uovonuo. vs. Miiu'ldll, vV:<*.. 

Kailroad. 2'2S F. S., 20.">. 1,"), 

McCray vs, Fnilod States. 10.2 F. S.. 27. 

Mtirk vs. District of ('olnmhia. .27 Ani. D. C.. .")(’).“.. 

Murdock vs. NN'ard, 17S F. S.. 1.20. 

Patton vs. Bra<ly. 1S4 F. S., Oos. 


L -27 
»>•> 

17, 22 
1 1 , 22 
10,2.2 


10 , 22 
12 


—S0o6 





























11 


INDEX 


Page 


Prnplr vs. Moru.iii, 114 App. IMv.. 'Jd'.* ( N. Y.). 

IMniimuT vs. (’olcr. 17s T. S.. IIA. 

I'MlIork vs. ranncis' I.oan iX: 'I'laist ITiT 1*. S.. l‘_M>. 

Provhlriit liistitulioM vs. Massarlmsi'tts. r» Wall., r»ll. 11. 

Saviii',;s ('niniiiiMrial Dank vs. l>islrict of ('oluiiibia. 

:.i A).p. IK r.. ::n;. :i 

Sni iviy for Savin:rs vs. (’oil(‘. (» Wall.. AIM. 

Sproi kfls Su;xar I'o. vs. Mc(’lain. 1!>'_* V. S., . 

rnitnl Siat«'s vs. Sin:rrr. lA Wall.. Ill. 

I'nilrM Statvs 's. Whit rid;:**. *Jol T, S., Ill . 

N an Alh*n vs. .\ss»'ssors. II Wall., A7A. 


•J’J. ' 2 (\ 


S. LV, 


1 l.-J-J 
7. 11 









IX TITE 


j|ouH of ipi^oals, of | olumbiB 


OCTOBER TERM, 1927. 


No. 4655 

POTOMAC^ ELFA^Tinc^ IH)WER COMPANY, 
.\ C()i:r()i:.\Ti()X, Appellaxt, 


vs. 


( A NO II. RUDOLPH KT AL., Appellees. 


No. 4656 

AVASIIINHTOX RAIIAVAY 6 : ELECTRIC COM¬ 
PANY, .\ (V)p.p()iEVTi()X, Appellant, 

vs. 

(TjNO JI. RUDOLPH ET AL., Appellees. 


BRIEF ON BEHALF OF THE APPELLEES. 


Tlie ai)po]laiits, respectively, are an electric power 
company ami a street railroad comjiany, both cliar- 


In 
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tered hy acts of C'oni^n’css and o])cratiiii^ in the District 
of (V>lum])ia. Kach tiled its ])ill in equity in the Su¬ 
preme Court of tile District to enjoin the (^ommission- 
(*rs of the District from levyini*- upon them certain as¬ 
sessments alh*ii:ed to he unlawful, 'fhe Dailwav Com- 
pany owns all the stock of the Power Comjiany and re¬ 
ceives all the dividends payable on such stock. Under 
the Act of July 1, :V2 Stat., Olh, the personal tax 

law for the District of Columhia, electric li^ht com¬ 
panies are taxed 4 ])er cent on their <»;ross earnings for 
the preceding y(‘ar, and street railroads 4 j)er cent on 
their gross re('ei])ts. One of the ([nestions in the i)res- 
ent case is whether the latter tax is on gross earnings 
or on gross rec(‘i])ts. 

In th(‘ cas(‘ of the Powei- Company the items alleged 
to he unlawful wen* the intmvst and dividends received 
hy the company from investments and rent received 
from land, huildings and eiinijnneiit. In the case of 
the I’ailroad the ittuns wm’e tln‘ dividends received 
from the stock ot‘ the Power Conqiany, rents derived 
from eipiipmeiit and jiower furnished to related com¬ 
panies, rent of huildings and other property to related 
companies, furnishing power to the same, ^:c. The 
items were added to the gross earnings in the case of 
the Power Company and to the gross (*arnings or re- 
c(‘ipts in the case of th(‘ railroad, for the purpose of 
fixing the sum on which a franchise tax should he paid 
at the 4 jier cent ])rovi<led for hy the statute. There 
is no dispute, in either case, as to the figures. 
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Nature of the Tax. 

That the tax imposed is a franchise tax is not seri¬ 
ously (lisi)uted, if at all. In view of the decisions of 
the Supreme Court of the District in Merchants and 
Mechanics Savings Bank rs. District of Columbia, at 
Law, Xo. 50957, opinion l)y Judge Wright; in Union 
Trust Company tw. District of Columbia, at Law, No. 
528*20, opinion by Judge Could; and in the opinion 
of this Court in Security Savings & Commercial Bank 
rs*. District of Columbia, Xo. 2)(I08, reported in 51 App., 
310, would seem to settle the question definitely for 
this jurisdiction. The two nisi prins oi)inions referred 
to are set out in rxtcnso in the appellee’s brief in No. 
3008. 

In the Security Savings Bank case the items included 
in gross earnings for fixing the amount on which the 
tax was to be charged were ‘‘Interest derived from 
liberty bonds, victory bonds, war savings stamps, and 
certificates of indebtedness of the United States, which, 
under the law providing for their issuance, are exempt 
fi*om taxation” (j). 317). The court held that the tax 
was a franchise tax imposed ui)on the bank for the 
])rivilege of doing business as a corporation, and that 
the items mentioned were pro])erly included. The de¬ 
cision followed a long line of Supreme Court cases, 
referred to by the court on the same page. 

These decisions would seem to be decisive of the 
questions raised in the instant cases. If interest de¬ 
rived from United States securities, which by the law 
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of issiian(*(‘ arc* oxcMiipt from taxation, are prop- 

(*i*ly included in eross carniiii^s for the purpose of fix- 
iiiLT a fraiielnse tax, is it diflieult to ])ereeive how any 
oth(‘r iut(‘rest, or icntals, whetlier derived from the 
l(‘ase of tracks, huildinns or (‘(piipuHmt, and which are 
not protect(‘d fi-om taxation hy any law whatever, can 
h(‘ exchnh'd from uross (‘arniners for tlie ])iirpose of 
computing;- a fi’anchise tax. 


II. 


Is the Tax on Gross Earnings or on Gross Receipts? 

It does not si‘em to make anv material ditference in 

« 

the cas(‘ ot‘ tin* i'aili’(aid wh(‘th(‘r th(‘ tax is on gross 
(‘arnings or on gi’oss i'(‘C(‘ipts, hi‘caus(‘ tlu‘ items in- 
volv(‘d ar(‘ undouhtedly (‘arnings of tin* company. This 
(’ourt said, in tin* casi* of tin* I)istri(*t of (\)lumhia 
rs. tin* (Jeorgi'town (las Light Lo., 4.”) .\pj)., (id, 70: 

“'faking paragraph d of s(*ction (i, (d* tin* Act 
of dulv 1, 100*J, in its ordinarv sense, it is cer- 
taiidv free* from amhiguitv. It taxes national 
hanks, oth‘*r incorporatt'd hanks, trust coinpa- 
iii(*s, gas compani(*s. (*h‘ctric lighting com])anies, 
and t(*h*])hoin* compani(‘s u))on tln*ir ‘gross earn¬ 
ings.' It tax(*s stn*(*t I’ailroad com])ani(*s u])on 
tln'ir ‘gross r(*cei])ts.’ 'fln'ri* is a full r(*cog- 
nition hv ('ongress of a distinction hetween 
‘gi'oss 1 ‘eceipts' and ‘gross earnings’ " (p. 70). 

'fin* taxation of st]•(*(*( railroads was not before the 
court in that case, and it is no thought of counsers that 
the court should he ])ound hy such an expression used 



in llu* (It'tfnniiiation ol* juiotli(‘r aiul dilTerent issue. 
'Pile stat(‘in(*nt, however, is lielieved to he absolutely 
(•orri‘(‘t, as will lx* shown h(*r(‘at‘tei*. 

In th(‘ Aet ol’ lSh2 (apiiellant \s brief, j). bO), the lax 
ini|)os(‘d n))on th(‘ raili’oad is 4 per rent of its ^ross 
eai’niiiiis. rinho* tin* Aet of IbO'J, banks, trust eom- 
])ani(‘s, irjis eoinpanit's, and t(‘h‘phone eonipanies, c'cc., 
ar(‘ taxed on their .i*i‘oss earnini*s. Street railroad 
eoinj)ani(‘s “shall eontiniu* to ])ay 4 ])er cent on 
th(‘ir iri’oss 1 -eci‘ipts and other taxes as ])rovided by 
(‘xistini; law." 'Pile ns(‘ of tin* word “continue” seems 
anonialons, becansi* theretofon* railroads had ])aid on 
across eaininiis and not on i^ross receipts. However, 
tin* chaniii* fiwnn earnings to r(*c(*ipts seems to have 
be(*n intentional, inasmin'h as the same ex])iH*ssion 
was ns(*d in tin* Aet of 11)04, and this lanij:uai»e, the Aet 
said: “Shall lx* const rued to in(*an that all sti’eet rail¬ 
road eompani(*s shall jiay 4 p(*r (*(*nt p(*r annum on 
th(*ir LTi’oss i-(‘e(*ipts within tin* T)istri('t of Columbia, 
and oth(‘i- tax(*s as provid(*d by (*xistini*’ law.” Con- 
i''r(*ss thus mad(* it plain that it was levying* a tax on 
i^ross i'(‘e(*i|)ts, bnt that sneh i-(*e(*ipts weix* to be limited 
to r(*e(*ipts within tin* District. 'Phis is the ])lain ])ur- 
port of tin* lamina,U(* ns(*d, and no otln*r iiderpretation 
se(*ms h*,e:ally ])ossii)le. 

Wln*tln*r tin* tax b(* on ^^ross (*arnin.i‘s oi- on ij^ross 
r(*e(*i])ts s(*(*ms to lx* immat(*i'ial in the instant ease. 
'Pin* it(‘n)s soiii^ht to lx* (*xelnd(*d from tin* snm to be 


tax(*s aix* nn(pn*stionably (*a]'nin,irs of tin* companies. 
The Dow(‘r Company is in the situation of the CJeorii;e- 
town Cas Tiii^ht Company and is (*ntitl(*d to have de¬ 
ducted the amount of its capital spent from time to 
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time in the purchase of coal and oil used in the manu¬ 
facture of electric power. And this has been done. 
There is no coniolaint that the District has violated 
the rule laid down by th(‘ court in that case (do A])p., 
(id). The railroad is not in the situation of the (ias 
Company, and d()(‘s not inv(‘st its ca])ital in tin* manu¬ 
facture of any ])roduct which it s(‘lls. Then* is no 
part of its ca])ilal which it is sought to tax, which 
was tli(‘ (*i*roi* made in the case of the (ias (N)in])any 
and ])ointed out by this (Vmrt in 4.') Ap])., T'J, 7.‘>. 

After explaining: what were* tin* i‘aminus of a com¬ 
pany putting manufa(*tured articles on the inark(‘t, this 
(’ourt w(*nt on to say (45 Ap])., TM): 

“So that, while in the cast* of cei'tain class(*s 
of coiuM'rns, such as railroads, producing no 
commodities, th(*]‘(* are onlv two classes of funds 
into which the entire n‘ct*i])ts are divided, one 
beinu till* ‘uross n*ceipts' or ‘uross earnings,’ 
as you plt*as<* to denominate tlu*m, and tlu* oth(‘r 
b(*iMu the ‘not earniiius,' aftt*r all taxes, charges, 
and op(*ratinu i*x])enses an* paid, in those manu¬ 
facturing: concerns which ])roduc(‘ commoditi(‘s 
for sab* bv converting raw materials there arc 
of neot*ssitv three* distinct class(*s of funds into 
which theii’ entirt* rt*cei])ts art* dividt*d, ‘uross 
n*ct*ipts,' ‘uross t*arninus,' and ‘n(*t oarnin.us.' 
With such conct*rns it ct*rtainlv can bt* saitl that 
tht* tt*rms ‘uross t*arnin,us’ and ‘^ross i't*ct*ipts’ 


are svnonvmous. 




It is ap])arent, in view t)f what has bt*t*n saitl, that 
in the instant cases “uross earniiiij:.'^" anti “uross re- 
cei})ts" mean the same thing. 
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III. 


Is the Tax on Gross Earnings or on Net Earnings? 

It does not, however, fultill the purposes of the apel- 
laiits to show that the tax is on the “gross earnings” 
and not on the “gross reeei])ts.” The argument, to be 
etTeetive, must go mueli further and demonstrate a tax 
on net (‘arnings, instead of a tax on gross earnings. 
Tliis is attempt(‘d by the insistence of a tax, in the case 
of the railroad, on receipts derived from railway opera¬ 
tions alone. Or, as stated at ])age 10 of the appel¬ 
lants’ brief— 

“Four ])er cent of its gross earnings derived 
solely and exclusively from the operation and 
management of its railway within the District 
of Oolumbia.” 


'I’his is a very dift'erent proposition from the one 
stated in the Act of 1!H)4 (ap])ellants’ brief, ]). oG)— 

“Four ])er centum ])er annum on their gross 
re(*eii)ts within th(‘ District of (^olumbia.” 

'Fhe dilTereiici* betwcani the two pi' 0 ])ositions is so 
ch‘ar that it is dilbcnlt to see* how any explanation or 
argument can sini))lit’y or clarify it. A strong at¬ 
tempt is inad(‘, however, to sustain the argument by 
citations from some Supreme (\)urt cases and a num- 
bei- of State cases, so that a brief examination of some 
of them may be helj)ful. 

S[)r(‘ckels Sugar Refining Fo. rs. ^IcCdain, 192 U. S., 
»197, seems to be the main reliance of the appellants 
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upon this proj)()sitioii, lor it is rolVrrod to no loss than 
eij^ht times in thoir hrioT and is t*ro(‘ly quoted from. 
In that ease the tax was imposed upon— 

“The .irross annual ree(‘i|)ts, in (‘xeess of a 
named sum, of every person, tirm, eorporatioii, 
or eomj)any, earryini*’ on or doin.i^ the business 
of retininii: sn.i*ar—tin* amount of the tax to be 
determined by the returns of business nMpiired 
by the statute. .‘>0 Stat., 448, 4()4, c., 448.” P. 

I'ln* t(‘Xl of the statute* is qnot(‘d on ]>ai‘(* 410, 411, 
of the opinion, and shows a tax on— 

“'riie .uross amount of all reeeipts of such 
p(‘rsons, tirms, eorporations, and companies in 
lhi*ir res])i*(‘tiv(* business in excess of said sum 
of two himdr(‘d and tiftv thousand dollars.’’ 

On the* same* pa.i»(‘, tin* coni*t say.s— 

“(’h‘ai‘ly the tax is not impos(‘d upon i^ross 
annual r(‘c(‘ipts as ])ro])erty, l)ut only in respect 
of the cari'viiiii" on or doiui*’ tin* busin(*ss of re- 
linini*- suuar. It cannot lx* otherwise rei»arded 
because* of the* fae*t that the ame)unt of the tax is 
me*asui*e*el by the* ameumt e)f the* ui’oss annual 
re*e*e*ipts.” Se*e* also, Se*curity Savinii»'s I>ank r. 
Distiict e)f (’e)lumbia, bl A])])., .‘>18. 

The* (’ii’e*uit (’euirt e)l' Appe*als was e»f the* ojuniou that 
the inte*i-e*st re*ce*ive‘el by the* Sui;ar (’emipaiiy, whe‘the*i’ 
eui ele*])e»sits in bank eu- eui investments, was te) be in- 
cludeel in the tax. Pp. 41b, 410. Jueli::e Gray elisseiit- 
ing, said, p. 41G— 
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“I do not think that the income derived from 
such investment of funds is in any proper sense 
a receipt in the l)usiness of su^'ar retining. The 
very term ‘gross recei])ts’ in ‘the business/ 
would secnn lo exclude all su(*h receij)ts as the 
interest u])on investments here referred to.” 


'File Supi’eme Court followed Judge Cray's reason¬ 
ing and excluded tin* int(‘r(‘st on investments, but held 
the company liable for fees ihu'ived from wharfage at 
wharves us(‘d in tin* company's business. '^Phe tax 
was thus conliiKul to the i*(‘C(‘ipts from the business of 
sngai’ relining. On ])agi‘ 417, the (^)urt said— 


“But clearly, lunther the interest paid to the 
plaintiff on its de])osits in bank, nor dividends 
i*eceived bv it from investments in the stocks of 

f 

otluu* companies, wto'c* r(‘c(‘i|)ts in the business 
of sugai* relining." 


The fallacy of using the language of a case determin- • 
ing a c(‘i*1ain kind of tax as ai)plicable to a diflei’eiit 
kind of tax was pointed out in tin* Sprt*ck(‘ls case, ]). 

4Id, whi‘r(‘ il was urged by iM)uns(‘l that if regard was 
had lo th(‘ laiignagt* ns(‘d in the incoim* tax cases, tin* 
('ourl would b(‘ im])(*lh‘d to a <liff(‘ri*nt conclusion in the 
Spi't‘ckt‘ls cast* from that actually arriv(‘d at. The 
('onit, how('V(*r, said that in the income tax cast's it was 
tleciding an int'onn* tax mattt'r and had not ct)nsitlei’t*d 
tilt* (pu'stit)!! t)f franchise taxes. 

The tlislinctitni between taxing the entire income t)f 
a ct)i*iM)i-atitm anti taxing t)jdy that part tlerived frt)m 
tilt* active business t)f tin* cor])t)ratit)n was cleai’ly 
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out ill Flint rs. Stoiu* Triicy Fompany, 220 
V. S., 107. 

'riii* case iiivoIv(‘(l tlie construction and a])plication 
ot* tile Corporation 'I'ax law ot' Ani'iist o, which 

inipos(*(l a sp(*cial excise tax of oiu* per cent upon the 
eiitiri* net income over and ahovi* $r),000 r(‘c(‘ived hv it 
from all sources dnriiii!: the y(*ar, (‘Xclnsive of amounts 
received hy it as dividmnls upon slock of other corpora¬ 
tions, etc., snhject t») the tax im])osed. 'Fhe <piestion 
arose also in this casi* whether “the income of hoiiils 
non-taxahh‘ under Fi*(h‘ral statutes and mnnicijial and 
State hoiids heyoiid the Feihu’al power of taxation"’ 
should he included in tin* net inconu*. 

“Whih‘ th(‘ mm'i* declaration contaiiu‘d in a 
statute that it shall he rei;ard(‘d as a tax of a 
particular charact(‘r do(*s not maki* it such if it 
is ap]»ari‘n1 that it cannot Ik* so d(‘sii»nated con- 
sisleiillv with tln‘ m(‘aniim' and eff(‘ct of the act, 
nevertheless tin* d(*claration of tin* law-makini»‘ 
power is (‘ntith*d to much W(‘i! 4 ht, and in this 
slalnti* tin* int(*nlion is expr(*ssly declared to im- 
))osi* (I sjn'i-itfl r.ri-is(‘ hi.r with respi*ct to tin* car- 
rvinn' on or doiiiii*' hnsiness hy such corporation, 
joint-stock ('ompany or association, oi* insurance 
company. It is tln*refor(‘a])par(*nt, liivini*'all the 
words of tin* statnli* (*ff(*ct, that the tax is im- 
posed, not upon tin* franchisi*s (»f tin* corjioration 
irres])i‘ctiv(* of 1 ln*lr ns(* in hnsiness, nor upon the 
])ro]K*rty of tin* corporation, hut upon the (Joint) 
nf roriKntifc nr Insnrancc hnsiness and with re¬ 
spect to the carryini;- on lln*reof, in a sum (*(piiva- 
h*nt to oin* per c(‘nlnm upon the (*ntire in*t income 
over and ahovt* ;fr),0()() r(*(‘eiv(*d from all sources 
(.Inriiii*- the year; that is, when imposed in this 
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inaiiiKM* it is a tax u])oii the doinji: of business 
with the advaiita<;es which inhere in the peculi- 
ai-itii‘s of co!‘])orate or joint-stock organizations 
of the chai’acter (lescrii)ed'’ * * * (145-()). 

“In otlun* words, the tax is imposed upon the 
doiiii;- of business of tlie character described, and 
th(‘ ineasiiiH* of the tax is to be the income, with 
tile deduction stated, received not onlv from 
jiroperty us(‘d in liusiness, lint from every 
sourc(‘’’ * * (Uti). 

“'i'lii* eviihuit purpose* is to secure a return of 
the (‘ 111 ire income, with certain allowances and 
deductions which do not suggest a restriction to 
iiiconii* d(‘riv(‘d from pi‘op(‘rty actively engaged 
in till* business. This iut(‘rpi‘etatioii of the act, 
as ri‘sting u])ou the doing of business, is sus¬ 
tained by th(‘ i*(‘asoning in Spi't'c/icls Supar Uc- 
fin'ntff Co. r. .Mci'lain, 11>*J V. S., d!)?, in which a 
special tax measni'ed by tin* gross ivceipts of the 
business of i-(*lining oil and sugar was sustained 
as an excise in resp(‘ct to the canying on or do¬ 
ing of such business" (147). 

“Having thus interjireted the statute in con¬ 
formity, as we b(‘li(‘V(‘, with the intention of Con¬ 
gress in passing it, W(‘ proceed to consider 
wlu'ther, as thus constiMi(‘d, the statute is con¬ 


stitutional" (147). 

“It is contended that it is not, cei*tainly so far 
as th(‘ tax is measured bv the income of bonds 
non-taxable under Federal statutes, and of mn- 
nicijial and State bonds beyond the Federal 
]lower of taxation. And so of r(‘al and jiersonal 
estates, b(*canse as to such estates the tax is di- 
r(‘ct, and reejuired to be a])])ortion(‘d according 
to ])opnlation among the States. It is insist(*d 
that such must be the holding nnl(*ss this court 
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is pivparcd lo i’(‘V(*is(‘ tlu* iiiconu* tax cases de- 
cid(‘d under the Act of ls!4. pidhtck v. Farmers' 
Loan d- Trnst To.. loT V. S., 42!); S. loH V. S., 
tiOl" (147). 

“Within tin* catai^iH-y of indinrt taxation,as we 
shall have fni’tlu*?’ occasion to show, is embraced 
a tax npini Inisincss done in a cor])orate capacity, 
wliicli is tile snbj(‘ct-matter of the tax imposed in 
th(‘ act nndei- consideration. 'FIk* Fi^lldck msr 
constI'lied the tax then* le\’i(‘<l as din‘ct, because 
it was impr)si*d n)M)n pi’op(‘rty simply because of 
its ownersliip. In tin* present case tiii* tax is not 
payable* nnh'ss t h(*i-(* be* a cain-yini*- eeii en* elenni*- eif 
bnsine*ss in the* ele*si!nnate‘el capacity, anel tliis is 
maele* the* eeerasieni feer the* tax, measnre*el by the 
slanelarel pr(‘se*ialK*el. Tlie* elilf(*re*nce* ))etw(*en tlie 
ae'ts is ne»t me*re*ly nominal, but rests upon sub¬ 
stantial elille*re*ne*e*s be*t\\'e*e*n the* me*re* owiu*rshij) 
of J)re)i)e*rty and the ae*tnal ehnn^i^- of bnsim‘ss in 
a e*e‘i‘tain way" * * ' * (IbO). 

“'fhe* tax nnele*!’ consiele*ration, as we have 
const rne*d the* statute*, may be elescribe*el as an 
e*xe‘ise* upon the* partie-nlai* privile*,ne* eef eleiin^i^ 
bnsine*ss in a eeerjieirate* e'apacity, /. <*., with the 
aelvanlaiit*s whie*h ai'ise* frcun ce>rpe)i*ale* eu- epiasi- 
cen-peerate* oi\i;ani/.at ion ; eer, whe*n applie*el tei in- 
snrane*e* e*ompanie*s, for elehni* the* business of 
siK'ii c(>tnixnncs' ' * * * (i:,i). 

Fhnf r. Sfmfr Tnicif (’n„ 220 V. S., Uo. 


“It is ce»nte*nele*el that 
by the n(*t ine*ome* e>f 


measnreme‘nt of the tax 
the coi-pe)ratie)n eir com¬ 


pany re*ce*i\'e*el by it from all 
niieepial, but se) arbiti*ary anel 


se)nrce*s is ne)t oidv 

» 

basele*ss as to fall 


outside e)f the* anthen’ity eef the* 
l>ut is this se).' (\)ne*e*eiini;’ the* 


taxiiii* power. 
powi*r e)f (’on- 
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p:ross to tax tlio ])usi!u*ss activities of private 
corj)orations, inchidin^', as in tliis case, the privi- 
h‘i»e of carryin,i>- on Inisiness in a corporate ca¬ 
pacity, the tax must 1 k‘ nu‘asnre(l hv some stand¬ 
ard, and none can he chosen whicli will operate 
with ahsolnt(‘ .jns(ic(‘ and ecpiality n])on all cor¬ 
porations. Some coi’porations do a lari;e hnsi- 
n(‘ss upon a small amount of capital; others with 
a small hnsinc'ss may liav(‘ a la rue capital. A 
tax upon the amount of hnsiiu'ss done mi^ht 
opco'ate as nncMpially as a measure of (‘xcis(‘ 
as it is all(\i;ed the nn‘asnn‘ of income from all 
sources does. Xoi* can it h(‘ justly said that in- 
V(‘stm(*nts hav(‘ no i*(‘al |•elation to tin* hnsiness 
transacted hy n coi j)oration. The possession of 
Iai',i*e assets is a hnsiness advanta«»e of "reat 
valiu*; it may ,i»iv(* cr(‘dit which will i-esnlt in 
more (“conomical l)nsin(‘ss nu*thods; it mav i»ive 
a standing- which shall facilitate purchases; it 
may enahh* tin* corpoi'ation to enlarge the held 

of its activities and in manv wavs i*ive it hiisi- 

• • ‘ ’ 

ness standini*-and ])r(‘stiin(‘" (pp. Kio-h). 

“It is true that in tin* Sprecktds (hisi‘, 1!)‘J 
r. S., sHpra. the (‘Xcisi* tax, for tin* i)rivih‘,ii:e of 
doiiii*' hnsiness, was based upon the hnsiiu'ss 
assets in nsi* hy tin* company, hnt this was he- 
canse of the exi)r(*ss tc*rms of tin* statute which 
thus limit(*d tin* nn‘asni*(* of tin* (*xcis(*. Tin* 
statute* now iiinh*!* (*onsi(h*i'ation heai's int(*i’nal 
(*vid(*nc(* that its draftsman had in mind lan- 
.i;nai*(* used in tin* opinion in tin* Spi‘eck(*Is (kise*, 
and tin* m(*asni’(* of taxation, tin* inconn* from all 
soiir(*es, was donhth*ss ins(*rt(*d to pr(*vent tin* 
limitation of the measn]‘(*ment of the tax to the 
income* from hnsiness ass(*ts alone*. There is ne) 
ride which permits a ce)nrt to say that the meas- 
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nro ot a tax tor tlie ])i‘ivik‘i'i* ()i‘ doiiii*- l)usiiies*^ 
wlici’c* incoiiK* from ])roi)(*rty is the* basis, must 
Ik* limited to tliat dei’iv(‘d from lu'operty wliieli 
may lu* strictly said to l>e actively used in the 
business. Depai-tui’es fi'om that lade sustaiu(‘d 
in this court are not wantin^u-. In rnit(‘d Stat(‘s 
r. Sinuci’, 1.) Wall., Ill, an t‘xeise tax was sus¬ 
tained upon the litpior busiiu‘ss, which was fixt‘d 
by the payimmt on an amount ink less than SO 
per cent of the total capacity of the distilh'ry. 
Wdiether such ea|>aeity was used in tin* business 
was a matti*r ot indillerenee, and this einirt said 
of such a m(‘asur(‘: 

‘ l‘j\'(*ry one is adv ised in advaiiei* of the 
amount he will be* i*eipiired to |»ay if In* eiitei's 
into the business of distillini:: spii'its, and everv 
distiller must l\?jow tin* jn’oclueini*’ capacity ot' 
his distillery. It In* tail under these eirenm- 
stanec*s to piMuIuet* the amount for which by tin* 
law he will in any (*vi*nt b(* tax(*d if he uinh*!’- 
takes to distill at all, he is not entith*d to mneh 
<'onsid(*ration.' ’’ 

“In Society for Savin,lis r. (\)it(*, (i W’all., 

and Ib'ovi(h*nt Institution r. .Massaehu- 
s(*tts, () Wall., (ill, as wi* have* sei*n, tin* amount 
of (*xeise was measured by tin* amount of bank 
deposits. It made no difT(*rence that the de¬ 
posits wi*r(* not ns(*d aetiv(*Iy in tin* business.“ 

“In Hamilton Company v. .Massachusetts, (i 
W'alL, (Id2, tin* tax was m(*asuivd by tin* exe(*ss 
ot tin* mark(*t value of tin* corporation's capi¬ 
tal stock abov(* the value of its iH*al (*stati* and 
machinery, and in this connect ion see Ilonn* Ins. 

( o. r. Xew ^ ork, l.‘)4 I . S., .)!t4, wln*r(* tin* t*.\- 


eise was computed upon the entire ea])ital stock 
measured by the extent of the dividends 
thereon.” 
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“Wo must not tliat the to select 

the measure anti ohjocts of taxation devolves 
upon the Coii.nress and not upon tlie courts, and 
sn(*h st*h‘clioiis are v.ilid unless constitutional 
limilations art* overslt*pped. Ml is no ])art of 
tlie fund ion of a court to iiKpiire into th(‘ rea- 
sonal)Ieness of tlu‘ excist*, either as res])ects the 
amt)nnt t)r tht* pi’o])t‘rly upon which it is ini- 
pt)setl.'' Ihdlon r. Ilratly, 184 V. S., (iOS; Mc¬ 
Cray r. rnitt‘tl Stales, Itto V. S., 27, 58, and 
previt)ns cases in this ct)nrt there citetl.” 

Flint /*. Stout* Trat'y (5). 220 V. S., 1(15, 
Kid, k;?. 


“We think it is clear that eoi’poratioiis oi\i»an- 
izt*tl tor the |)nr])()st* of tlt)in.i»- hnsiness, anti 
aetnally t*n.i*ai;ed in snt*h activitit*s as lt*asin.i*- 
property, ct)llt*ctini^ i*t*iils, maiia.iiiiiL*' oflict* hniltl- 
iiii^, niakinii: investnu'iits of prolits, t>r lt*asin.i;’ 
ort* lands and collectin<:: royalties, manai*in” 
wharves, tlivitlini;’ prolits, anti in some cast*s in- 
vestin*;’ the sni’plns, are t‘ii,‘;ant*tl in hnsiness 
within the meaning*’ t)f this statute, anti in tht* 
capacity necessary to make such t)ri*anizatioiis 
subject tt) the law.” 

Flint r. Stt)ne Tracy (k)., 220 V. S., 171. 

Mc(k)ach, Ct)llt*ctt)r t)f Internal Keveiint*, r. Miiiehill 
&c. Kaih-oad, 228 U. S., 205, is also instructive t)f the 
dilTt*rt‘nct* hetwt*t*n a tax imp(»st‘tl ni)on a corporation 
as such, anti a tax imposetl upon merely the tloin<;- of 
business by the et)rporatit)n. Or, statetl in anotht*r 
way, between a franchise tax im))ost*d npt)n the entire 
receipts, entire earnings, cV:c., anti a lax imi)ost‘tl upon 
the receipts receivetl from the tlt)ing' t)f a business, or a 
particular business. 
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In that oast* tlu* Mincliill R. R. (’o. },a(I I(‘as(‘(l its cn- 
tin* railroad and property ot* ev(‘ry kind to tlie Rliila- 
d(‘lpliia cV: I\eadin.ir t*nr a term ot* nine linndred and 
ninety-nini* y(‘ars, and was en.na^ncd in no l)nsin(‘ss 
ot}it*r than that ot i’(‘e(*ivini*‘ and dishiirsinii; the inoni‘v 
reeeived hy it under the lease. The railroad hnsiness 
was eondncted entirely hy the lessi‘e. The issin* was 
wheth(*r the Minehill eonipany was liable to a tax nnd(‘r 
the law (pp. 2J)7-8). 

“'riu* (\)rporation 'fax Law (net ot* An.iinsi 
o, |)ar. dS; d6 Stat., e. (i, pp. 11 11--117) 

provide*: 

I hat (*\(*i\ (‘orpoi'ation ^ * orn'anizt*d 

tor protit and havini** a eapital sl(u-k ropn*- 
sented by shares * * * and en-a-(Ml in 

business in any State * * shall be snb. 

jt‘et to jiay annually a sp(*eial excise tax with 
r(‘speel to the carrying- on or doin'*- business by 
such corjMO-ation * * * npiivaleiit 1(. one 

p(‘r centnin upon the entire n(‘t income ovoi- and 
above live* thousand dollars received by it from 
all sources din-in.i*' snch year, exclusive* ot* 
amenints reveiveel by it as elivielemls npein stock 
<»t* e)the*r eM)r|)e)ratie)ns * * snbje*ct 1<) the* 

tax hereby iinpe>se*el. * * 

‘Sne-h net ine*e>nu* shall be* ase*e*rtaine*d by d,*- 
diU'tini*- trenn the .iL*ross anienint ed’ the* iiie-onn* 
«»t* snch e*()ri)oratie)n, * * * re*e*e*ive*d within 

the* year trenn all se)nre-e*s e*e*i‘tain e*xi)e'ns(*s and 
losses." "" 

Mc(N>ach r. Minehill Rv. (\)., 2'2S [' S 
iMtfbdOO. ' 

“The jiivcise* epiestiem pre*se*nte*el by the* )»res- 
ent recorel is whether the Minehill Company is 
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Sloini;- l)iisin(‘ss' in tlu* stnisi' in wliicli tlic* really 
(*oin])anii‘s eoncinMU'd in Flint r. Slone Traey 
( o., JJO I . S., 107, 1<0, \V(‘re doini*’ hnsiiu'ss, or 
Iiad ^non(‘ ont of Onsiness in snOslanlially the 
same sense llial 1 Ik‘ Minneapolis Svndieali' had 
don(‘ so" (|). :;o:;). 

‘‘1^ roin llie laels as staled above it is (mtircdy 
eh‘ar that lli(‘ Minehill (Vnnpany was not, dur- 
iiii;- lli(‘ y(‘ars of 100!) and 1010,’en-a.ned at all 
ill the hnsiness of niainlainiiii*- (o- op(‘ralini*- a 
I'iiilroad, whieli was lln- i)rinie (d>jeel of ils'in- 
eorporalion. Olds I)nsin(*ss, hy lh(‘ l(‘as(‘ of 
IShd, it had liirned (»ver to tin* Feadini;- (Omi- 
pany" (pa.^vs OOi’-dOO). 

\\ (* eoiielndi* that the Mineliill (Onnpany was 
md taxable with n‘spcct to tin* railroad hnsiness. 

"It shpnid h(‘ immtion(‘d that Ihm-e is nothin.t*- 
ill the reeoi'd to show that during- tin* taxini»' 
y(‘ai-s in (im^stion tin* ('ompany (‘xereised its 
power ot einin(‘nt domain, oi* ))nt in foive any 
nther spcrial eorporat(‘ pow(‘r, in aid of the hnsi’- 
iiess of tli(‘ 1(*SS(‘(‘. We t h(‘r(‘foiv do not pass 
ll‘<‘ oiK'stion wh(‘th(‘r, if it should do so, 

It would he taxable nnd(‘r the aet in (piestion! 
AVe eaiinot, h(»wev(‘r, a-ree with the eontention 
made in heliall of tin* (M)V(*rimn*nt that heeanse 
tin* Min(*hill (Omipany i*(*lains its fi-anehise of 
('orp(»rat(* existi*ne(*, maintains its oi’i^anization, 
and Indd iis(*lt r(*a<ly t(» (*X(*reis(* its frain'hise of 
emiin*nt (hmiain or olln*r r(*s(*rv(*d p(»w(*rs, if 
and when l•e(|nin*d by tin* l(*ss(*e, and n*ady to 
resnnn* poss(*ssion of tin* pro|)(*rty at the (‘xpira- 
lion ot the l(‘as(*, it is th(*r(*for(* to he trc'ated as 
doiiiii' hnsin(*ss, in i'(*s|)i*et of tin* I'ailroad, within 
lli(‘ m(*anin- of tin* (\)rporation Oax Law. As 
to thes(‘ matt(*rs the ease* is governed hv what 
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was said by tlic court in Flint r. Stone Tracy 
Fo., U. S., 140 . ‘It is thcridorc apparent, 
nivin;;- all tin* woi’ds ol* the statute (*tT(‘ct, that 
tlu‘ tax is iinp(KS(*(l not upon the franchises of 
th(‘ corporation ii'respective of tluni’ use in hnsi- 
n(‘ss, nor upon tin* jiropci'ty of tin* (*oiporation, 
hnt upon tli(‘ doiiii*’ of corporat(‘ or insurance 
hnsiiM‘ss and with r(.‘sj)(*(*t to the carrying' on 
there(»f.’ And ai;ain, p. loll,—‘'Fhe tax is not 
pavahh* unless th(*i*(‘ he a cai’rvinu' on or doinu’ 
of hnsiness in thi* desi^natcMl ca|>acity, ainl this 
is made the (U'casion for tin* tax, nu*asnri‘d hv 
the standard pi'escrih(‘(F' (paircs .’lOo-f)). 

“In short, tin* incinsicni of iiiconn* dcii\(*d 
from in-(»p(*i-ty in arrivin.i*- at tin* nn*asnr(* of tin* 
tax to 1 h* impos(‘d with i-i*spect to tin* doini*- of 
corj»orate hnsiin*ss was snstaiin*d lai\i;ely he- 
canse tin* pi’o])(*rty not ns(*d in the hnsiin*ss, and 
tin* inconn* from sncli ])rop(*rty, havt* a fair it*- 
lation to tin* hnsiin*ss itself, and may conti'ihntc* 
mat(*rially to its propi*i‘ and (*conomical conduct. 
I>nt that r(*asonin,i*- fnrnisln*s no support for tin* 
contt*nti(ni that tin* nn*r(* reci*ipt of inconu* from 
property, and tin* paynu*nt or oruani/ation and 
administI'atimi (*xp(*nses incidental to tin* re¬ 
ceipt and disti’ihntion ther(*of, constitnti* such 
a hnsiness as is taxahh* within the m(*anin,i*- of 
tin* act of 'The distinction is h(*tw(*(*n (n) 

tin* rec(*ipt of iin*onu* fi‘om (Hitsidc* pi*op(*rty or 
invcstnn*nts hy a company that is otherwise* 1 * 11 - 
liaiicd in hnsiness; in which ev(*nt tin* invest- 
nu*nt-income may lu* add(*d to the hnsiin‘ss-in- 
conn* in oi‘(h*r to ari’ivc* at tin* measni’t* of tin* 


tax, and (/>) the r(*ceipt of income fi’om prop(*rty 
or investm(*nts hy a company that is not eniL;a,i»(‘d 
in hnsiness except the hnsiness of ownin’*’ the 
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projKM-ty, niaiiiliiiiiiiii;- Ihr iiiveslmoiits, collect- 
111 ,llic iiKMnm* and dividino- it amoiio- its stock- 
lioI(l(‘rs. In tli(“ fornun* rase* tlin tax is payable; 
ill lli(‘ latter not" (i»a.i;(* MOT-S). 

'I lie pneslion is I'nrllier illnslrail'd by the ease of the 
Home Insiiranee Himijiany /*. X(*w Voi’k, i:J4 V. S., 504, 
wliieli involved a law of the Stall' iinposino- a tax upon 

eor|M)rations, joint-stoek eonipanies, or assoeiatioiis_ 

upon eoipoiate Iraiieliises or busiiii'ss" eoniput(‘d 
upon the dividends made or deelared durin.i*- the year 
endiiiii the first day ot Xox’ember. If the dividends 
amounted to six per rent or nuH'e upon the par value 
(»t the eaiutal stoek, the lax was at the rate of one- 
ipiarter mill upon the eapital stoek for eaeh one tier 
eent of the dividends, with a less rate where there 
were no dividends or where there were less than (i per 
eent and also where there were different kinds of stoek. 

A portion of the eapital stoek was investeil 
ill bonds of the I nited States, amounting, when 
the dividends were deelared in July, 1881, and 

also on the first of Xovember of that vear to 
$1,J4(),()()()/' ‘ ’ 

“ 1 he puijiose of thi' aet is to fix the amount 
of till' tax eaeh year upon the franehise or busi- 
iK'ss of the eorjioi-ation by the extent of divi- 
ileiids upon its eapital stoek, or wh(*re there ai’e 
no divideniN ai^'ordim^' to the aetual value of 
the ea I lit a I stoek durin.u- the year. W’e are eon- 
eerned in this ease, h(>wever, only with the tax 
where the amount is eompuled by the extent of 
the dividends.” 

I hi* tax payable by the Home Insiiranee 
Company, estimated aeeording' to its dividends, 


20 


under tlu* nOovt* Ijtw ol llu* Stiite, 

$7,;)0().(M). 'I'Ih* coinpany i-(*sisti‘(l its payment, 
assnminir tliat tin* tax was in I’aet I(‘vi(‘d upon 
t he ('apital stock of the eoinpany, and cm nit ending- 
that thei'e slionld Ik* d(‘<lneted troin it a snm 
iiearin.n- tin* saiin* ratio th(‘r(‘to, that tin* amount 
inv(*sted in hcnids in tin* Tnited Slat(*s hears to 
its capital stock, and that a law i’e(piirinu- a tax 
wilhont sneh i’(‘dnetion is nneonstitntional and 
void/' 

The eoiirl, however, sustained this tax as a franehise 
tax measm*(‘d hy tin* ainonnt of dividends. 'I'ln* court 
said (p. oOS) : 

“ I hat lnnnl> or ohlii^ations (d‘ tin* rniled 
States tor tin* payment of moin‘y cannot Ik* tin* 
snh.jeet of taxation hy a State* is familiar law 
setth'd hy nnnn‘rons adjndieatioiis of this 
eonrt." 


and eitinn a nnmlK*r of eas(*s. 

‘* Lookiiiu^ innv at tin* tax in this ease* upon tin* 
plainlitl in (*ri‘oi‘, we* ai’e* nnahU* tei pe*re*e*ive* that 
it tails within tin* eloe*trine*s eif any of the* e*ase*s 
e*ite*d, to which we* fnlly asse*nt, ne»t denihtin.u- tln*ir 
een*re‘ctne*ss in any ])artienlar. It is imt a tax 
iFi te*rins upon the* ('a]>ital stoe'k of tin* e'ompanv, 
inn* upon any honds ot the* I nite*d State*s e*om- 
|K»sin.u- a i)art e»f that stock. 'Pin* statute* <le*si,ir- 
nate*s it a tax upon the* ‘e*oi*poi*€*ite* frane*hise* or 
hnsine*ss' of tin* e-om])any, and i*e*fe*re*ne*(* is only 
maeh* to its e-apital stoe*k ainl elivide*inls fen* the 
pnrpe>se* of elctorminin^* tin* amenint eif the tax 
to he* exacted eaeli vear. 


21 


I ill' validity o| ||u> fax can in no way lie de¬ 
pendent upon tile mode wliieli (lie State may 
deem fit to adopt in lixini;' the amount for anv 
year which it will exact for the franchise, xli 
constitutional oh.jection lies in the way of a lej;- 
islative body pre.scrihini'- any mode of measure¬ 
ment to determine the amount it will charne for 
the privilei-e it he.stows. It may well .seek in 
this way to increase its revenue to thi' extent to 
which it has heen cut oil hy excni|)tion of other 
propoity from taxation. As its revenues to 
meet its expeii.ses are le.s.seiied in one direction. 
It may look to any other property as .sources of 
reveiine which is now exeni|.led'from taxation. 
Its action in this matter is not the snhject of indi- 
cial iiKpiiry in a Federal trilmnal. As was'.said 
III Delaware l.’ailroad Tax ca.se, S.'i F. s IK 
Wall., 20(1, l';!1 (21; k,KK, .K-k;): 'The Slate inav 
impose l;iX(*s upon llie eoi’poi*;ition ns nil eiilitv 
existim-- under its hiw.s, as well as upon Ilie 
capital slock ol the corporation or its .scpjirale 
corporate properly. And the manner in which 
Its value shall he assessed and llu' rale of taxa¬ 
tion, however arhilrary or capricious, are mere 
mailers ol leifislalive discretion. || is not for 
IIS to .sii-ixesl in any case that a more e<|nilahle 
mode ol asse.s.snieni or rale of taxation niiydit he 
adopted than the one prescrihed hy the Lej'ishi- 
tnre of the Stale; onr only conci'in is with the 
validity of the tax: all else lies hevond the do¬ 
main of onr jnri.siliclion.” || is Inie, as said 
liy tins court in California r. Pacilic It. Co., 127 
1 . S., 41 {.i2:l.")7), that the taxation of a cor- 
por;ite franchise has no liniilalion hnl the dis- 
eretion of the laxinjr power, and its value is not 
me.'isnred like that of properl.v, hnl may he lixed 


at any sniii lliat tin* L(‘i»islatiirc‘ may clioosc; it 
may Ik* arbitrarily laid, without a!iy valuation 
j)nt upon tin* rraiicliisc. If any liai‘dship oi- oj)- 
pr(‘ssiou is crcatod hy llu* amount cxavlcd, llu* 
ri'incdy must Ik* soui^lit hy app(*al to tin* Li*.iris- 
laturi* ot tin* Stat(*; it cannot h(* fni'nislii*(l hv 
tin* Ft*(l(*ral trihnnals. 

“din* tax in tin* pi(*sc*nt cast* would not he 
alt(*ct(*d it tin* natnrt* of tin* pi*o])t‘rty In which 
tin* w lioh* (*apital stock is in\’t*sti*d W(*ri* chan!H‘(*d 
aJid put into r(*al pi*opt‘rty or honds ol Xi*w 
\ ork, Ol* of other Stat(*s. k^rom tin* V(*ry natnn* 
of tin* tax, heinn laid uikhi a franchise* Liiv(*n hv 
tin* State*, ainl re*veK-ahle* at ]>le*asnre*, it caninel 
Ik* aff(*cte*d in any way hy the* cliaracte*)* ed* the* 
l)ropt*rty in which its capital stock is invi*sted. 
d In* pow(*r of the* State* e)V<*r tin* corpeerate* fi*an- 
chise*, and the* cennlitiems npeen which it >hall he* 
cx(*i*cis(*d, is as ample* and ple*nary in the* enie 
cast* as in the* e»the*r." ( Fp. hoo, (loi.) 

Ft>r the conve*nie*ne*t* ed‘ tin* cenirt tht*rt* is attachcel 

list td the* priiiedpal e*a>e*s em the* snhje*ct ed franchise* 


lXe*s. 


I t/>/ Alh u r. Asst ssurs, .*) Wall., ~ul\, oSl. oS^, 
oSS; State* tax eni Xational Ihinks. 

SiKuctji ftf S(int/t/s r. ('ii}ft\ (I Wnlh, ojtd; tax t)f 
t hl*e*t*-l eni rt hs of enie* )>e‘i* e*e*nt on “the* teetal 
amount of ele‘])e)sits.“ 

/'/•or. Ins/, r. Mass., (i Wall., (ill, (iL'?. h.dO; 
tax of enn‘-half eef enie* pe*r ct*nt eni ele*J)e)sits. 

Ilanulfttn r. Mass., (i Wall., h.'I-J, (i.dd; tax of tnn*- 
sixth ed eein* pe*r t*t*nt tin excess t>f market 
value* eel e'apital steee-k e)Ve*r re*al e'state* ailel 
machinerv. 
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Ihnnr Ihs. Co, v. Xrw Yorl:, 134 U. S., 394, 595, 
()()1, ()()2, ()()5; tax of ()iR‘-f()urth of a mill upon 
tin* c*aj)ital sloc*k for oacli oiio por cent of 
(livi(l(*ii(Is wlioiv lli(‘ latt(‘i- amount to 6 por 
ocnit oi* moro. 

l-'liiit r. Slone Ti(i(ui Co.. 220 V. S., 108, l(;2-:j- 
4-.'): coriioiiitioii lax hiw ol’ 1!I0!»; oiio jrt c-eiil 
on ontii'o not inoonio ovm- ij^5,()()(). 
rhnntnrr r. (%,lrr, ITS V. S., 115, IKi, II7, r2(\-7; 

inlioritanoo tax i)lao(‘(l on [\ S. bonds. 
MnnJurh r, WanI, ITS V. S., 13{), 143, 14T (oitin^ 

• » Wall., 0/3); inli(‘ritan(*(* tax. 

K(uis((s('}lii r. I\(nts(fs, 240 T. S., 22T, 232; Stato 
law j'lMjnirini,^ ooi*poi*ations to pay an annual 
loo .uradnatcMl aooordini*- to tin* amount of its 
paid-nj) oapital stock (230). 

llio followino-casos tli(‘ Fodm-al (\)rporation law 
ol 1!M)9, imposing- a tax of om* pin* c(‘nl on not im-omo 

ov(‘r liv(‘ tlionsand dollars was nndm* roviow. Tlioso 
cas(‘s ar(‘: 

Flluf r. SfoHr I'rdt'cii ‘jop {\ s., lOT. 
Mri^mtrh r. .Vd/rA/V/ To., L>i>S \\ S., 295, 300, 301. 
/>oy//r /•. .l///r//c// //ms-., L>4T V. S., 1 T9, 1S3. 
r. S. r. irAd/ d/y/c, 231 \ \ S., 144, 14T. 

Amlcrsou r. F(ufii-ftn, linduhvaif^ 239 U S 
bf), T2. ■ ' * * *’ 


IV. riiK A('r or 1S92. 

Furtlior, tlio contontion of tbo appollants is that 
altliou-li tlio tax is laid oxprossly upon tlio o-ross oarn- 
(and not on tlio i^ross r(‘ooi])ts), (Vinij^ross moant 


only tli(‘ (‘jiiniinics Troin rnilwny opoi’ntions, luvaiiso 
tlu* Act of 1S!)*J |n-ovi(k*(l llint the tax— 

“shall he ill litai of all other assessments of 
)>(‘rson;il taxes n)>on its property, iise<l soh'ly 
and exclusively in the operation and inana.ni‘- 
nieiit of said railwav" (Appellant's brief, pane 
11 ). 

An analvsis of the statute fails to lM‘ar out this view 

* 

of th(‘ law. 'This iiitiu’pretation would iiiaki* the law 
read— 

“In coinpuliim- the tax so imposed then* shall 
he included in tin* uross eaininiC'^ oiilv the* ri*- 
cei))ts deriv(‘d fr(un the ojK'ratioii and niaiiaue- 
iiKMit (d' said railwav.“ 

'rids is nearly the oppositi* of the ordinary im‘au- 
ini*-. (’onyress imposed an exidse tax of four jxu* cent 
ill lieu of a tax on personal pro)»erty; hut not in lieu 
of a tax oil all (d'the p(‘rs(mal pr«>perty of the railroad, 
hut in li(‘U only of lliat properly “used sohdy and ex¬ 
clusively ill tin* operation and niaiiai^eimmt of said 
railway." It follows that th(‘ personal pro]M‘rty of 
the railr«)ad md so exchisivelv used wtuild still h(‘ siih- 
Jt‘ct to a piu'sonal tax as it would hav(‘ h(‘eu in tin* 
ahseiice of the statuti*. 'The arminieiit works airaiiist 
tlu‘ railroad, and not in its favor. 


Dividends Received by the Railroad from the Stock of 
the Power Company as a Double Tax. 

it is rath(‘r plain that the principal object of these 
suits is to liiid some method of saviim to the railroad 
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the tax on the dividoiids of tlie stock of the Power 
(\)nij)aiiy. Tin' railroad owns all of the stock of the 
Pow(‘r Poiiipany and, of course, receives all of the 
dividends paid on that stock. The ari^ument involves 
two fallacies— 

1. That th(‘tax is a lax on properly; which is untrue. 

2. That doiihle taxation is illegal; which is also un¬ 
true. 

If this W(‘r(‘ a property tax it would not he illegal 
for tlu* rt‘ason that it was a double tax. This Court 
has dccid(‘d, and tlu* Supreme Court many times, that 

a tax is not invalid merelv for the reason that it is 

• 

a doiihl(‘ tax. Mark r. Plsfricf o/ Colmnhia, 1)1 App., 
')().*>; Kifhl r. Aitthaata^ 188 U. S., 72)0. It is not ques¬ 
tioned that tlu* rule is against donhh* taxation, and 
the courts will not construe a law so as to ci*eate a 
donhh* tax nnd(‘i* any ambiguous or doubtful language. 
Xo such cas(‘ is pr(‘S(‘nti‘d here. Tli(‘ tax law is couched 
in plain and simph* langnag(‘. On each com])any there 
is impos(‘d a fi*anchis(‘ tax of four per c(‘nt—in the 
('asc of the Pow(‘r Com])any on its gi-oss earnings, and 
in tlu‘ cas(‘ of tin* railroad on its gross rc'ceipts. 

Th(‘ tax is not, thert*fore, invalid as a pro))erty tax, 
but it is not a proptu'ly lax. It is a franchise tax, as 
oftiMi lud'oi'e stated herein, and as decided by this 
(k)nrt and the Supieme Coin*t. Th(‘ tax is u])on the 
cor]) 0 ]*ation for the ])rivileg(‘ of doing business as a 
corporation, and the measui*e of tin* tax is the amount 
of its gross earnings or gross receipts. This repeti¬ 
tion would not be necessary were it not foi* the insist- 
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dice of tlie appellants in viewinix the tax as a prop- 
(‘rty tax, and citin.iu: cases in support of tlu*ir view 
which apply to property taxes or to income taxes. 

If these (lividdids cannot he excluded from the com¬ 
putation (HI the liiounds above* s(‘t out, tlu‘y cannot he 
exclud(*d at all. ll is no argument to sav that the 
railroad owns all of the* stock e)f the lh)Wi*r ('om]>any, 
and thd’efore the* (iivideiids should he exclu(h‘d. If the 

railroad own(*d onlv a f(‘W of these stocks or onlv a 

* • 

few stocks in some other cor])oration, thi‘re is no donht 
that the* elivieleiiels frenn sne-h ste)cks we)nhl he* pre)p- 
e*rly inclueled in the* irre)ss re*e*e*ipts fen- the* pnrpe)S(‘ e)f 
ce)niputinii: a frane-hise* tax. The*re* can he* ne> elilTer- 
e*ne‘e in the rule hecanse e>f the* fae*t that the* hohlin.us 
are* lari'e*. Anel whate*ve*r the* re*e*e*i])ts en- e*arninsj:s are, 
the*v must he* inclneh*el nnele*r the* ridini^: e)f this ('e)nrt 
in the SrcHrifi/ Sarinffs Haul: case, ol Ap))., .‘’Ki. If 
interest anel elivielenels e)n Unite*el State*s se*e*urities, 
which hv the* law e)f the*ir issnane-e* are* fre*e* frenn taxa- 
tieni, must he* iiie*ln<le*el in the com])utatie)n, the*i*e* is the 
mue*h meire re*ase)n fen* ine-lnelini;- inte*]*e*st frenn securi- 
tie*s that are* ne)t e*xe*mpt fre)m taxatieen. 

In line with what the* e*enirt said in tli<* last-e|ne»te*el 

case* that frenn the* ve*rv natnie* ed* a fi*anchise* tax, “It 

e*anne>t he atTe*cte*el in anv wav hv the* e*harae'te*r ed* the* 

• • • 

pre»pe*rty in which its e*apital is inve*ste*el," is the* ele*- 
e*isie)n in the* e*ase* e)f the* Pmrifh'ift /nsfifnfinif r. M<is- 
s(i(‘hus(ffs, 6 Wall., 611, anel the* re*niark maele* near 


the enel e)f the eepinieni, “ddie ameennt e)f a frane*hise tax 
ele*penels npe)n the hnsiness transact eel hv the ce)r])ora- 
tiein anel the* e*xte*nt te) which thev have exerciseel the 
privileges granteel in their charter.” 
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VI. 


Distinction Between “Gross” and “Entire.” 

Some (listiiietion seems to be made by the appellants 
between a tax on ijrross eai’nin.i»s or receipts and a 
tax on entire i*i*oss earnin,i*s or receij)ts. It is not 
entirely clear to counsel just wbat tliis distinction is, 
or how it is ai)plicable in the instant case. There are 
cases, no doubt, where this difference is made and 
where it is important. The cases cited by the appel¬ 
lants, however, do not seem a])ro])os. The (Jeorg-etown 
Light Lo. case (45 A])p., (KIO) was a case where the tax 
was imjiosed on the gross re(‘ei])ts, and not on tlie 
gross earnings as recpiircHl by the statute. A like case 
was People vs. ^Morgan, 114 A])]). Div., 2()h (X. Y.). 


VII. 


Contemporaneous Construction. 

Appellants argins also, that the cont(‘mj)oraneons 
construction of the a('t by tin* ass(‘ssor precludes the 
coll(‘clion of the instant taxes, 'fliis doctj'im* of con- 
temporaiieons consirnction, liowevin*, appli(‘s only in 
tile cas(‘ of amhigiK-ns statutes. Wli(*re the law is clear, 
tli(*re is no room for interpi*etation, and the law in tlu* 
instant cases is clear eiiongli. 

Moreover, there has been no contemporaneous con¬ 
struction. There simply has been an omission on the 
])art of the assessing officers to apply the law to its 
full extent. There has never been any ruling or order 
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l)y any piiMic (»nic(*r that tin* iti'ins nn(l(*r discussion 

wen* not propci' to i)(‘ included iu tin* lucasiirc ot* a 

I'raucltisc lax: nor lias aiiv such ruliui*- hccu referred 

• * ' 

to hy the appellants, 'riii* appellants courus(‘ an omis¬ 
sion to ])ert‘orin a lawful duty and an intinilional elYort. 
An omission to exmcisi* an anthoi'itv is not, under 
familiar pi’inciples, ;i destruction or ahi'oiiation of the 
anthorit V. 

VIII. 


The Bus Extension to Foxhall Village. 

'The apjiellants claim, also, the exclusion of an item 
of from th(‘ amount on which the tax should 

Ik‘ compntiMl. 'I'llis item <lo«*s not a|)iu‘ar in the hill, hut 
is r(‘fei-]'(‘d to for the iirst time in tin* stipulation 
{Kec., j). 27). 'rids is a deficit alh*iicd to have been in- 
cnrreil in tin* oporation of tin* hiis liiu* to Foxhall 
Villag(‘ and paid ti» th(‘ railroad under an agreement 
with l><»ss A’ Fhelps. It is conceded that this item may 
he consi(h‘i‘(‘d hy the court under tin* stipulation. 
\Vhi‘ther there is enough data to eiiahh* the* court to 
pass upmi till* inattei* iiittdligihly is doiihtful. 

If the tax in <piestion he on tin* gi'oss recidpts, then 
it s(‘i‘ins that thi< itiun should he included iu the com¬ 
putation. If a tax on the* gross earuiiigs it might still 
h(‘ included hecause tlu‘ tax is computeil on the gross 
receipts, oi* earnings, of the railroad as :i whole, tind 
not upon its compoiumt ])arts. 'flu* railroad is not 
eiitithMl to say that those parts of the I'oad which are 
not operated at a prolit shall not h(* taxed, hut only 
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those ])arts wliicli arc operated at a profit. If it could 
be (‘stal)lisli(‘d that tlie road as a whole was operated at 
a loss, and that the tax was on the i*‘ross earnina:s, and 
not on the .u:ross nu'eipts, the ])roposition ini.<»ht he de¬ 
batable, but no such sbowini»- is made or even claimed. 
The matt(‘r, how<‘vei*, is not ot* snfiicicmt imj)oi'tance to 
jnstity extended discussion. 


Conclusion. 


To summarize: 


1. 'rii(‘ tax is not a ])i'o])ei*ty tax, but a franchise 
tax imposed upon I he corporations t*or the privilege of 
doini*: business in a corpoi’ate ca])acity. 


2. As the measure ot tli(‘ tax is the i»ross receipts, or 
.i*'ross earnin<;s, ot‘ the cor])oralions, whatever items en¬ 
ter into recei])ts, or (‘arnini*s, must be includ(‘d in the 
computation. 


d. Snell items cannot be* (‘XcIikUmI fi-om tlu* computa¬ 
tion on tlie ground tliat they ar(‘ not taxable, as interest 
on rnit(‘d States seenrilies. 


4. As such it (‘ins aiv of a taxable nature, there is less 
ground for their exclusion. 

5. Tin? tax on the Power C\)mpany is on the gross 
earnings, ddn* tax on the railroad is on the gross 
recei])ts. 

fi. Thes(‘ pi-opositions have b(‘en repeatedly estab¬ 
lished by the courts and dispose of the contentions of 
the a])pellants. 
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The decree of tlie court below in dismissing the bill 
was correct and should l)e affirmed. 

Res] )ect fu 11 y su1)mi 11 ed, 

W ILLIAM W. BRIDE, 

Corporation (Umitsriy • 

F. H. STEPHENS, 

Assistant Corporation Cminsvly 

Attornnjfs f<n' Apprllccs. 
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